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THE PARTIES

André CARDOSQ {the “Appcllani” or “Mr. Cardose™ or the “Rider™), was born on 3
September 1984 in Porto, Portugal. Since 2006, he has been a professional road racing
cyclist and has parlicipated to various major eycling events. In 2017, at the time of the
doping centrol, he was riding for the UCT WorldTeam Trek-Segatiredo |, and was
affilicted to the Federacid Andorrena de Ciclisme. The Appellant appeals the decision
(the *Appealed Decision™) of the UCI Anti-Doping Tribunal in the case ADT 01.2018
dated 15 November 2018, according 1o which he was found guilty ol having committed
an anti-doping rule violation (FADRYV™) and sanctioned in the amount of EUR 56°000.

The Union Cycliste Internationale (the “Respondent™ or “UCI?) is the international
federation for cycling, The UCI is the world goveming body for the sport of cycling
recognized by the Iniemational Olympie Commiltee {the “1OC”). The UCI is
headquartered in Aigle, Swilzerland.

SUMMARY OF THE MAIN RELEVANT FACTS

Below is a summary of the relevant facts and allegations based on the Parties” wrilten
submissions, pleadings and cvidence adduced at the hearing.  Additional facts and
allcgations found in the Parties” wiillen submissions, pleadings and evidence may be
set ot, where relevant, in connection with the legal discussion that follows. While the
Panct has considered all the facts, allegations, legal arguments and evidence submiited
by the Parties in the present procecdings, it relers in its Award only (o the submissions
and evidenee il considers necessary to explain ils 1easoning.

Mr. Cardoso

The Appellant became a protessional rider in 2006 with the Paredes Roia dos Movers
cyeling team. 1le competed with both this leam and the Caja Rural team for a number
of years before joining the Garmin Sharp {later Cannondale) cycling team in 2014 and
riding with them until 2016 until he was recruiled by the Trek-Segafredo team.

The Doping Control and the Laboratory findings

On 30 May 2017, on the basis of a targeted testing strategy, the Cycling Anti-Doping
Foundation (*CADF”) mandated an officer to tesi the Appellant out-of-competition.

On 18 June 2017, the doping contrel took place and the Appellant was asked to produce
urine and blood samples.

On 27 June 2017, the laboratory rendered its report and the analysis of the A-sample
n°4121328 indicating the “presence of rhEPO” (A-sample). Thereafter, the UCI
fotificd the Appellant about the Adverse Analytical Tinding (the “AAF”) on his A-
sample and informed him that he had “the right to request the opening and analysis of
the B-Swmple which was collecred at the same time as |hs] A-Sampie”. The UCT also
indicated that the presence of recombinant human erythropoietin (“rthEPO™) required
imposing a provision suspension on him, effective from the date of the notification. On
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the very same day, the Appellant requested the opening and the analysis of his B-sample
and the Documentation Package relating to the analysis of his sample.

The Respondent offered a date for such opening to (ake place, ie. on 3 or 4 July 2017,
and rejected the Appellant’s request that his blood sample be analyzed. Alternatively,
the Respondent offered that the opening take place on 25 July 2017, which was agreed
upan by the Appellani, due to the unavailability of his experts on the first dales.

(n 25 July 2017, the B-sample was opened and analyzed at the presence of the Rider,
his agent and his expert, Dr. de Boer.

On § August 2017, the Laboratory (ransmitted an Analytical Report of B-sample
indicating that the B-sample was “doubtfid but inconclusive regarding the presence of
recombinaat FPCP and was thus reported as an “ATF Anypical Finding”,

On 9 August 2017, the UCI informed the Rider that his B-sample had been reported as
an Atypical Finding and charged the Appellant with an ADRV for “Use or ditempted
Lise” of a Prohibiied Substance pursuant to Article 2.2 of the UCI Anti-Doping Kules
(the “UICT ADR™). The UCI indicated that the ADRY had been asscried “|a|fler review
of ¢l the facts and in particular the Laborafory’s assessment of the testing resulls” and
invited the Rider to provide an explanation for the ADRV within 14 days. The UCI
further informed the Appellant that his provisional suspension would remain in foree
unitil it would have been determined whether or not he had commiited an ADRV.

The first request te lift the provisional suspension

On 23 August 2017, the Rider, logether with its expert Dr. de Boer, filed a request to
lift the provisional suspension before the UCT Disciplinary Commission (the “UCLDCT)
pursuant to Article 7.9.5.3 of the TICI ADR.

On 1 September 2017, the UCI DC forwarded the request to lifi the provisional
suspension to the UCL and on 8 September 2017, within the time linut fixed by the
President of the UCI IC, the UCIH submitted its wrilten observations on ithe Appellant’s
request to lift his provisional suspension.

On 12 October 2017, the TUCI DC rejected the Rider’s request to lift his provisional
suspension.

The Appcllant’s refusal of an Acceptance of Consequences

On 16 January 2018, the UCI informed the Appellant that it did noi accepl his
explanation for the ADRYV. In short, the UCI explained that it had reviewed all of s
submissions and evidence, and had sought scientific input on all of Dr. de Boer’s points,
but had come Lo the conelusion thal the Appetlant had failed to explain the ADRV. The
(I therefore praposed the terms of an Acceptance of Consequences (“AoC”) Lo the
Appeliant.

While the UCT noted that Mr. Cardoso was not obliged 1o accept the AoC, it enclosed
the scienlific advice on which it had based its decision, namely: (i) a report of Dr. Tila
Kuuranne [rom the Laboratory, dated 12 January 2018, which addressed and rejected
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the Rider’s claims of a potential swapping of samples and the alleged conflict of interest
of the Laboratory (the “Laboratory Second Report™); (i1) a second report of Dr. Gilinter
Gmeiner and Dr. Christian Reichel, dated 7 January 2018, which set out the EPQ
analytical process, addressed and rejecled the Rider’s allegation that microbial
degradation could have caused his AAF, addressed the rcasons behind the lack of
confinmation of the presence of EPC in the Rider’s B-sample and addressed the fact that
his blood scrum sample had not tested positive for EPO (the “Second Seibersdorf
Opinion™); and (iii) a report by Prof. Hugues Ilenry and Dr. Martial Saugy, dated 11
Tanuary 2018, which addressed Dr. de Boer's developments on possible glycosylation
disorders and ruled them oul as a possible cause for his positive A-sample (the
“Henry/Saugy Report™).

Two weeks later, on 30 January 2018, the Rider rejected the AoC, and stated that he
would “make use of alf the fegal means possible to establish his innocence™.

The second request to lift the provisional suspension

On 13 April 2018, the Rider filed his sccond request to lift his provisional suspension
with the UCIDC. On 4 May 2018, the UC] DC rejected the Rider’s suspension.

The Appealed Decision

On 15 March 2018, the UCI filed its Petition with the UCT Anti-Doping Tribunal
requesting four years of ineligibility against Mr. Cardoso for commiiting an ADRY.

On 15 November 2018, the Single Judge of the UCI ADT rendered his judgment,
finding that Mr. Cardoso had committed an ADRYV and condemning him to & four-year
Period of Ineligibility and a fine of 56,000 €.

On the merits, the Single Judge held as follows:

“I...] the Single Judge finds that, in order to estabiivh a Use ADRV, UC needs o prove
the violation tnamely that the Rider has utilized, applied, ingested, infected or consumed
by any means whaisoever any Prohibited Substance or FProhibited Method) 1o the
comfortable satisfaction of the ADT by any reliable means. In the absence of an
exhaustive list of “means”, the Single Judge i3 requived to examine any and all evidence
provided by UCH as the prosecuting authority, within the broad scope of Arficle 3.2 of
the UCT ADR und the guidance provided by the Comments to Article 2.2 and 3.2 and,
1o the exient he is comforfubly satisfied they are “rellable” within the meaning of the
aforementioned provisions and the Rider is not abie to successfully appose them, 1o find
that o vialation of Article 2.2 of the UCI ADR has been established

At the same time, the Single Judge ackmowledges rhat when the means of proof submilted
to establish a Use ADRV are reliohle anolytical daia from either an A- or B-sample that
is however not sufficient fo establish a Presence ADRY, said daia is naturally not to be
regarded per se as sufficiemt proof of a Use ADRY, as is the case under Arricle 2.1.2. In
Use ADRV cases, the prosecuting aquthority that relies on analytical data from an A- or
B-sampie bears the burden of proving to the comfortable satisfaction of the Tribunal
that an anti-doping rule violation has accurred and the defending party may rebut such
preswmpliions.
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In particular, the issue of analytical data is deali with in the provisions of the Comment
to Article 2.2 af the UCIADR [...] This provision expressly altows the use of analytical
daia from either an A- or B-sample to establish an ADRY under Article 2.2 of the UCT
ADR, but int no way implics that any A- or B-sample analytical data enfoy special status
in Lise ADRV doping proceedings. They are to be reared just fike any viher means of
proof under Article 3.2 of the UCTADR, [...]

In this contexy, it joflows that the Rider's argument according fo which in the absence
of the AAF confirmation in his B-sample, no ADRV can be possibly established us the
analysis of wrine samples is conclusively reguiated af Article 2.1 of the UCI ADK, shall
be dismissed Whereas it is true that, in principle, under Article 2.1 of the UCT ADR the
analvsis of the B-sumple is requived to confirm the presence of the Prohibited Subsiance
Jound in the athlere’s A-sample, the Single Judge cannot help but note that UCT in the
present case asserfed an ADRYV under Article 2.2 of the UCT ADR and not under Article
2.1. In this respec, the provisions of UCI ADR expressly allow the esiablishment of an
ADRV under Article 2.2 on the basis of, imter alia, reliable anaivtical daa from one
sample alone, withowt confirmation from the second sample”

The Single Judge further addressed and rejeeted cach of the Rider’s explanations for
the presence of EPO in his A-sample and the lack of confirmation in the B-sample:

"The accidenial swap scenario

[...]

The Simgle Judge allocates an important evidentiary value fo the Second Laboratory
report in that it describes the sequence and combination of mistakes required jov fhe
swapping of samples ro take place; it confirms that the CP baich comtuined only fhis
particudar urine sample; and asseris that the images of the EPO profiles are remarkably
similar. These factual iiems of the veport are not challenged by the Rider. The Single
Judee is convinced that these elements suffice to arrive at the conclusion that sumple
swapping i this case was. ar best, extremely unlikely, and can rebut neither the UCT's
argimient that the A-sample belonged 1o the Rider nor the presumplion of Article 3.2.2
of the UCTADR.

I..]

The Single Judye vhserves that the grounds for the Rider’s defence are constructed
solely around his perception of an “inherent” conflict of interest that allegedly tainfs
every report and opinion of the Laboratory staff relied upon by UCL The Single Judge
has no reason to doubt the findings of the Internal Assessment Report and the Second
Laboratory Repori, uniess the Rider offers a justifiahle oand sciemifically sound
chatlenge as to the arguments, methodology or conclusions of the relevant expert



Trebwsal Achitvak du Spot CAS 2018/4/0009 André Cardoso v.

_ o R T ‘nati T .- Pape
Couit of Arbucation for Sport Union Cycliste nternationale (UCT) - Page §

opiniors and rveports submitied by UCL The conflict of interest argument does not full
Within that scope.

The endogenons production scenario

-

The Single Judee notes that, while it is abvious that both the Rider's and UCI's experts
agree that a ghcasylation disorder (i) may either be congenital or resitlt from chronic
alcehol consumption and (if) leads fo a decrease in the complexity of the glycan moiely
of the glycoproteins (such as EPQ). the UCT experts dispuie that the results of the
analysis of the Rider's A-sample can he explained by any Rind of 1ypes of disorders
relaiing to glycosyiation, be it congeniial or secondary.

The Stngle Judge finds the lafter statement of the UCH experts erucial sinee i provides
a seientific explanation (veducing the glycosylaion of EPQ would reduce the Mw but
would not produce an EPCY with a higher Mw as in the A-sample of the Rider) which
entirely disconnects the alleged ghicosylation disorder with the A-sample result. This
explanation has not been rebutted by the Kider.

In addition, the Single Judge notes that the Rider provides no other evidence whaisoever
io suppart Bis allesed chronic alcohol consumption or that he acetually suffers by any
sch congenital- or ethanol-induced disorder und relies merefy on the fact that these
are conditions that may provide an explanation for the presence of rhEP( in his A-
sample, a conclusion which is anyway disputed by the UCT experis.

Movreover, for the sake of completeness, the Single Judge noies thal there was no
evidence provided that would fink the findings of the De Boer Opinions to the historical
unalysis data of the Rider and, thus, the UCT was entitled io deny disclosure of alf such
information requested by the Rider and the latter's right of defence was nor violated,
Also, the Rider did not file such a disclosure veguest with the Single Judge although
such right is provided for under the ADT Procedural Rudes farticle 19 paragraph 6).

For the veasons staled ahove, the Single Judge finds that the Rider’s "endogenous
production” scenarie is not scientifically and factually proven, and shall therefore he
refected ay unfounded.

{he microhial activity scengrio

[.]

The Single Judsc is of the opinien that the Second Seibersdorf Opinion provides
convincing assessmeni of the guestion at hand, which has noi been rebutted by the Rider
since his expert did not discuss the microbial aetivity scenario in any of his opinfons.
The Single Judge nofes thai theve is no plausible explavation under which microbial
activity comld have created rhEPO in the Rider's sample. Thus, the Rider's argument
shall be rejected as vnfounded
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The UCH should be held responsible for any alleged degradaiion of the Rider 's B-semple

[...] the Single Judge shall address this argument of the Rider even though it is clearly
nof directed to challenge or refute any of the UCT arguments and findings of its experts
and. in addition, the analysis of the sample in question was inconclusive and therefore
stot held apainst the Rider by UCHL

The Rider essentially blames the discrepancy between the A- and the B-sample analysis
fo the dates proposed by the UCT for the B-sample opening ond analysis. However, the
Single Judge cannot see how UCTis fo blame, considering that it had afready proposed
two alternative feariier) dates to the Rider for the B-sumple opening and analysis which
were only 3 and 6 days respectively after the Laboratory had reported the AAF in the
A-sample.

Necaiive blood jests

To further support his position that his A-sample analysis result is not reliable means
of proof of an ADRV, the Rider has pointed out that his blood test results did not confirm
the presence of rhEPQ. The Second Seibersdorf Opinion [ .. ] shows fo the comforiable
satisfaciion of the Single Judge thai the existence of a blood sample negative for rhEPO
does nof exclude the possibility that a wine sample collectad by the same rider on the
same day may test positive for vhEPO,

Therefore, the Rider s argumeni that the resuit of his blood test direcily challenges the
refiability of the A-sample resudt, is refected as unfounded.

Conclusion

On the basis of all of the above, the Single Judge is comfortably satisfled by the
assessment of the evidence af hand that the conditions established by Article 2.2 of the
U ADR {and the comment thereto) which allow a Use ADRVY to be established based
upon

(a) relighle analytical dafe from the analysis of an A-sample alone (without
confirmuation from an analysis of a B-sample) and

(b} where the proseculing authority provides ¢ satisfactory explenation for the lack of
confirnration in the other sample, are safisfied in this maifer.

Moreover, the Rider has fuiled to substanfiote that the presence of rhill( in his A-
sample resulted from an accidental swap of samples or a congeniial/ethanol-induced
disorder or a micrabial activity.

Therefore, the Single Judse finds that the Rider has commmitted an ADRV under Article
22 of the UCTADR,

L]

The Single Judge further notes that UCK argues that since the source of rhEFP(Q has not
been established by the Rider, his ADRV is presumed to be intentional within the
meaning of Article 102 of the UCT ADR. In this respect, the Single Judge observes that
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the Rider denies that he knowingly used a Prohibited Substance, siating that there iy a
number of possihilities that could have led to the rhEFPQ) finding in his A-sumple (the
accidental swap scenario, the endogenous production scenaria or the niicrobial activity
scenario). As explained in defail in the relevan parts of the present Judgment, the Single
Judge found that the Rider Jailed to canvince this Tribunal that one of the scenarios
proposed by him explains the presence of rthEPQ in his A-sample or that the violation
was not itentional.

The Rider did not seek o benefit from the application of Article 104 af the UCT ADR
(‘No Fault or Negligence'} in order 1o have his period of Ineligibiliey eliminated or
redhiced. The application of such provision is anyway based on the prevequisite that o
vider has established how the prohibited substance entered his/her body. Therefore, no
reduciion is possible under Article 10.4 of the UCIADR. Furthermore, the Single Judge
nofes that no reduction was sought wunder Article 10.5.2 either. Conseguently, there are
ni: fault-relared reductions applicable to the case of the Rider.”

Lastly. with respect to the mandatory fine and the costs, the Single Judge held as
follows:

“The Rider hus not contested the |...) figures and has not put forward any arguments
for reduction of the fine.

The Single Judge finds, therefore, that a fine in the amount of EUR 36°000 shall be
imposed on the rider.

Lastly, and as provided for in aricle 10.140.2, ihe Single Judge finds that the Rider shall
bear the foliowing casts:

o the costs of the results management incurred by the UCHCHE 2'500);

+  the costs of the B-sampic analysis (CHF 510);

s« the costs of the A and B Sample Loboratory Documentation Packages (CHEF 600);
and

s the costs of the cut-of-competition testing (CHF 1°500).7

ProCEDURAL HISTORY
The Statement of Appeal

On 14 December 2018, the Appellant filed a statement of appeal (the “Statcmenl of
Appeal’™ against the UCI’s Anti-Doping Tribunal’s decision rendered on 15 November
2018 and notificd on 16 Navember 2018, In the same brief, the Appellant requested
legal aid (the “Request for Legal Aid”), appointed Dr Sven Nagel as arbitrator pursuanl
lo Arlicte R48 of the Code of Sports-related Arbitration (the “CAS Code™) and asked
that the following documents be produced by the UCT:

“]. An averview of all urine and blood fests ever performed on the Appeliont.

2 Al the raw data for EPOETINS fi.e. the raw data like on page 29 LDFP} of all the
urine samples ever analysed of the Appellam, to learn wheiher atypical resulis
were also ohserved in the past.
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3. AN testing resuits for ethylglucuronide of all the wrine samples ever anoiysed of
the Appellant.

4. Al concentration results for endogenous steroids of oll the urine samples every
analvsed of the Appetlam.

5. All the information contained in the biological blood passport, to oversee the long
term development af the blood values and comparing them with the present festing
resuits.

6. Full information on the validution of the applied EPOQ testing procedure
tvalidation puckage including proof of suitability of the method).

7. The original gel data of the anaivsis of the Appellant’s urine samples.

8. Scan of the important lanes (densitometric scans of the results, both urine samples
and positive samples) of the Appellant’s wrine samples.

9 The deiailed results of all the hood analysis of the Appellant's blood samples in
fhe past.”

The Constitution of the Panel and the Challenge against Mr. Belodl

On 17 January 2019, the Respondent appointed the [Hon. Michael T Reloff QC as
arbitrator in the preseni case.

By emai! dated 7 February 2019, the Appellant filed a petition for challenge agamst
r. Beloff pursuant to Article R34 of the CAS Code on the basis that there had been
inadequate disclosure of the enllaborution between the UCTs Counsel and Mr. Beloif's
Chambers in the Contador case which raised severc doubts as to Mr. Bcloif's
independence and impartiality in the present case.

On 13 February 2019, the Respondent and Mr. Beloff submitted their commenis
regarding the Appellanl’s challenge.

On 1 March 2019, the Challenge Commission of the Board of the International Council
of Arbitration for Sport (“ICAS”) rejecled the challenge against Mr. Beloff. The
Appellant immediately objected to the decision of the Challenge Comamission and asked
which ICAS-members were involved in the decision making process.

On 4 March 2019, the CAS Courl Qffice provided the Appellant with the names of the
[CAS members who were parl of the Challenge Commission.

On 12 March 2016, the President of the CAS Appeals Arbitration Division constituted
the Panel deciding this casc as follows: Ms. Carine Dupeyron (President); Dr. Sven
Nagel { Arbitrator; snd the Hon, Michael 1. Belofl M.A. Q.C. {Arbitrator).

By email dated 25 March 2019, the Appellant communicated its intention to file an
appeal against the Order on challenge issued by the Challenge Commission on the
petition for challenge filed against Mr, Beloff. The smne day, the CAS informed the
Appeliant of the finality ol the Challenge Commission’s decision and of the absence of
any provision for appeal.

By email dated 3 April 2019, the Respondent abjected to the Appellant’s allegations
regarding Mr. Beloff.
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The two Orders for Legal Aid, the request for its reconsideration and the
Appellant’s statement on the annulment of the arbitration clause

By letter dated 25 January 2019, the Court Office of the Court of Arbitration for Sport
(the “CAS Court Office™) informed the Parlies that an Order on Legal Ald had been
nolified to the Appellant. It also invited the Appellant 1o file his appeal briet within 30
days. '['he first Order of Legal Aid provided as follows:

—  The Appellant was gramed legal aid in the amount of CHFE 17500 for his and his
counscl, witnesses, experts and interpreter’s travel and accommodation costs;

— The Appellant’s request for assistance for CAS arbitration costs was denied on
ihe basis of the free nature of the disciplinary proceedings at CAS;

—  The Appellant’s request for assistance for a pro bone counsel was also denied
on the basis that the Rider was already represented by a counsel whe was not on
the CAS list of pro bono counsels; and

The Appellant’s request for at least the same number of experty as the UCI was
denied, on the grounds that Article 6 of the Guidelines on T.egal Aid before the
CAS does not include the payment of the tees of experts hired by the parties.

By email dated 3 February 2019, the Appellant asked for his Request for Legal Aid to
be reconsidered. The Appellant further added that should the CAS refuse to reconsider
his Request on Legal Aid, he would cancel the arbitral clavse due (o a fundamental error
and his being deccived by the UCI about the Fairness of the CAS proceedings and that
he would lurn to the state courls.

On 4 February 2019, the CAS Court Office acknowledged receipt of the Appelianl’s
request for reconsideration of his Request for Legal Aid and advised the Appellant that
his request had been subimitted to the ICAS President.

By email dated 5 February 2019, the Respondent requested to be provided with a copy
of the ICAS Order on T.egal Ald of 25 January 2019,

On 6 Tebruary 2019, the CAS Court Office acknowledged receipt of Respondent’s
request for the ICAS Order, and advised the Respondent that legal aid procedures are
confidential.

On 7 February 2019, the Appellant informed ICAS that “in the lack of any remuneration

from the TCAS, Thomas Wehrli's mandare is af the moment resting. However, he will
immediately resume his work as my lawyer ance the ICAS has granted proper legal aid
or onee | have iaken my decision fo tiin 1o state courts.”

On 18 February 2019, in an email addressed dircetly to the Respondent, the Appellant
declared that he ammulled the CAS arbitration clause for varions reasons, including infer
eriicr the inability 1o defend himsell properly without sufficient legal aid and lack of
consent to CAS arbiiration.
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On the same date, the Respondent forwarded the email to the CAS Court Office and
requested that the latter asked the Appellant to confirm his withdrawal from the
proceedings.

The Appellant then informed the CAS Court Office that he “upheld all [his] challenges”™
and explained that he would annul the arbitration clanse it he were not granted legal aid.
The CAS Court Office immediately acknowledged receipt of the Appellant’s
cerrespondence and advised the Appellant that his request for reconsideration of the
Order on Legal Aid was being reviewed by the 1CAS Board. The CAS Court Cffice
thus invited the Appellant to clarily his intention to “annul the arbitration clausers}
which foresee the CAS as dispute resolition mechanism™ by 21 February 2019.

By email dated 21 February 2019, the Appellant informed the CAS Court Office that he
was not withdrawing his appeal and suggesied Lhal the CAS was biased in favor of the
LCE On the same day, the CAS Court Office acknowledged receipt of the Appellant’s
email and rejected the Appellant’s allcgations of any potential bias on its part in favor
of the UCI.

By cmail dated 25 February 2019, the Appellant indicated to the CAS Court Office that
his request for reconsideration of T.egal Ald had been denied and that, in the absence of
any legal representation, he had no choice but 1o declarc that his Statemeat of Appeal
of 14 December 2018 be considercd as his appeal brief. Tn this email, the Appellant
further clarified that he was not withdrawing his appeal.

On 25 February 2019, the CAS Courl Office acknowledged receipt of the Appellant’s
email of the same day and duly noted that the Statement of Appeal was to be considered
as the Appellant’s appeal brief. In the same letter, the CAS Court Office mvited lhe
Respondent, pursuant to Article R55 of the CAS Code, to submil its Answer within 20
days from receipt of the leiter.

On 1 March 2015, the Respondent requested that its deadline to file its Answer be
suspended until a decision from the CAS on the UCI’s request to be informed about all
factual circumstances swrounding the Appellants jurisdictional challenge is decided.
in this light, the Respondent requested the CAS fo proceed with the appointment of the
Panel wilhout delay so that it could formally submit its document production requests
and be provided with (i) a copy of the Appcllant’s request(s) for legal aid; and (1) the
ICAS decision(s) in this respeet.

On 4 March 2019, in & seeond Order on Lepal Aid, the ICAS reconsidered the
Appellant’s request and granted him the assistance of a pro bono counsel.

The appointment of a pro bono counsel, the request to submit a revived Appeal
Bricf, the numercous delays and requests for extensions of the Parties

By cmail of 5 March 2019, the Respondent asked again for a suspension of the deadline
fo file its Answer,

On 6 March 2019, the CAS Court Office invited the Appellant to comment on the
Respondent’s request for a suspension by § March 2019,
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On 8 March 2019, the Appellant objected to the Respondent’s request [or a suspension
to file its Answer, and did so again on 19 March 2019

The Respondent’s request was nonetheless granted by the Panel on 20 March 2019, until
26 March 2019. Thereafter, due to the Parties’ respective requests for production of
documents and response thereto, this deadline was suspended and postponed several
times, sce §95 hereinafter, until 2 December 2019,

By email dated 10 April 2019, the Appellant informed the CAS Court Office that he had
instructed Mr. Yasin Patel of Church Court Chambers as his pro beno counsel and
requested the opportunity to submit a full appeal brief due to exceplional circumslances.

By email dated 16 April 2019, the Respondent objected to the Appellant’s request o
submit a full appeal brief and requested the Punel {o invite the Appellant to clarify his
position on jurisdiction,

Cn 23 April 2019, the Panc] granted the Appellant the opportunity to produce a full
appeal brief by & May 2019 and requested him to clarity his position on jurisdiction
within said brief.

On 24 April 2019, the Appellant requested an exlension of the deadline to submit his
appeal brief.

On 26 April 2019, the Respondent objected to the Appellant’s request for an cxtension
of the deadline to file his appeal brief,

On 6 May 2019, the Panel inquired as to the Appellant missing the deadline for response
to the Respondent’s document requests, and clarification of his representalion in these
proceedings, and requested answers on these matters by 9 May 2019,

On 7 May 2019, due to these pending questions and given the continuing issues over
document production, the Panel suspended until further notice the Appellant’s deadline
to file the appeal briel,

On 9 May 2019, the Appellant provided his answers to the Pancl’s questions. By email
dated F4 May 2019, the Panel (1) noted thar the Appellant was represented by Mr. Yasin
Patel appointed as pre bono counsel from the ICAS list, {ii) granted the Appellant (&) a
new deadline to comment on the Respondent’s request for documents, within three days:
and (h} a 10-day extension of the deadline to file his appeal brief.

On 17 May 2019, the Appellant requested a suspension of the deadline (o file his appeal
brief unti] the decision on his request for production of documents was made.

By email from his personal account dated 19 June 2019, the Appellant expressed his
concerng about the case, ertticized his pro bose counsel, Mr. Yasin Patel, and requested
ta be granted funds to re-hire his former counsel. On the same day, the CAS Court
Office invited the Appellant (o clarify whether he was still represented by Mr. Yasin
Patel.
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By email from his personal account dated 21 June 2019, the Appellant asked that its last
email be only forwarded to the Panel and the 1CAS and not to the UCI or Mr. Yasin
Patel, [le also confirmed thal Mr. Yasin Patel was still acting as his counsel in thesc
proceedings.

The Parties’ Document Production Requests

Procedural Chronology of the Appeliant's and the Respondent's respective Document
Production Requests

Following the document production request in the Staterment of Appceal, by way of
which the Appellant requested the Respondent to produce a number of documents, and
after the constitution of the Panel, on 20 March 2019, the Respondent also submitted a
request for document production dirceted to the Appellant. It requested the Appellant to
disclose (i) any request for legal aid in relation with the present case; (i) any supporting
documeniation for this request for legal aid; {iii} any [arther correspondence between
the Appettant and the CAS or ICAS; and (iv) all I[CAS orders on logal aid.

On 24 April 2019, the CAS Court Oftice noted that the Appellant did not provide its
position on the Respondent’s request for document production within the due time limi.

By email dated 26 April 2019, the Appellant then requested an cxtension ol his deadline
to commenl on the Respondent’s request for documents.

On 30 April 2019, the Respondent objected to the Appeliant’s request for an extension
of his deadline to comment on the Respondent’s request for documents.

On 6 May 2019, the Panel submitled 5 questions to the Appellant regarding his request
for an extension of time limit, the missing of the deadline on the Respondent’s document
requests, and his representation in these proccedings, and requested answers by 9 May
2019, This was answercd by the Appellant on sald deadline (see §58 supra). By letier
of 14 May 2019, the Pane] granted 3 days to the Appellant with respect 1o the
Respondent’s request for the production of documents.

On 17 May 2019, the Appellant submitted such comments together with the fellowing
document production vequest: (i) all documents vutlined and mentlioned n the Appeal
Statement and requested by himy; (ii) all expert material in the UCT's possession; {iiDy all
cxperl repords, testing results, briels and instructions, summary reports, inlerim reports,
samples, conclusions and any other such documentation that had cither materialized
from, heen produced by or used by any or all experis used by UCT; (iv) a list of all
exhibits used by experts or produced by experts; and (v) all docements and information
that undermined the UCI’s case and/or supparted his own case.

On 20 May 2019, the CAS Cowrt Office invited the Respondent to commenl on the
Appellant’s request for documentation and suspension of the deadline by 23 May 2019.
I'he Respondent was also granted an extension of the time limit until 27 May 2019 to
cemment on the Appellant’s document production request.

On 27 May 2020, the Respendent submitted his response o the Appellant’s request for
document production. In this response, the Respondent noted that the majority of the
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documents requested by the Appellant were alccady in his possession or had already
been requested and dismissed in the tesults management process of the case und before
the UUCT ADT.

On the same day, (he Parties werc advised that the Respondent’s Document Production
Request was partially granled by the Majority of the Pancl in so far as 1l coneerned the
following documents:

i The Order on Legal Add dated 25 January 2019,
ii.  The Order on Legal Aid dated 4 March 2019,

iii. The Appellant’s requests for reconsideration dated 3 February, 11 March, 2 May
and 15 May 2019; and

iv. The ICAS ietters of 28 March 2019 and 206 May 2019,

The requests relating lo addilional requests for legal aid and additional supporting
documentation wete deemed to be moot in the absence of such requests and supporting
documentation other than what had been submitted with the Appeliant’s Stalemeni of
Appeal, while the request regarding all correspondence with the ICAS was rejected but
tor the above-mentioned documents.

In the same comrespondence, the Parties were informed that the reasons for the Majority
of the Panel’s decision would be included in the final award, and are set forth below in
subsection ILEL2.

Ry email dated 31 May 2019, the Appellant submitted a request for an extension until
6 June 2019 of the deadline to transmit the requested documentation.

On 3 June 2019, the Respondent submitted his comments on the Appeliant’s request for
an extension of desdline. The Respondent raised doubts as to the purpose of the
Appellant’s request, On the same day, the CAS Court Office invited the Appellant to
clarify whether he requested an extension of the time limit to produce the documents or
whether he only requested the opportunity to comment to Respondent’s lelter of 27 May
2019,

On 6 June 2019, the Respondent was provided with the requested documents for
disclosure. 1L became then known that, in light of the fact that the Appellant was no
longer represented by his former legal counsel, on 4 March 2019, the 1CAS granted the
Appellant the assistance of a pro bono counsel, Mr. Yasin Patel.

By email dated 11 Junc 2019, the Appellant clarified that it requested an extension of
the desdline to respond to the UC s cornments on s request for document production.

On 13 June 2019, the Respondent commented on the Appellani’s request for an
extension of the deadline. The Respondent noted that (he Appellant requested a new
dcadline for a response that he had nol been invited to submit and allcged that the
Appellant’s requesls were nothing but dilatory tactics,
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The Punel authorized comments to be filed and on 16 June 2019, the Appellant
submitled such comments an the Respondent’s comments on his request for document
production.

On 9 August 2019, with respect 1o the Appellant’s requests for document production,
the Panel granted the Appellant’s Reguests no. 1 (vii), {vlii) and {ix), and rejected the
Appellant’s Request no. 1 (i), (ii), (i), (iv). (v}, (vi) and the Appellant’s requesis no.2.
Therefore, the Respondent was invited o produce:

i. The original gel data of the anulysis;
ii,  The scan of the imporiunt lanes of the Appellant’s urine samples at stake in these
proceedings, and

iii. 'The detailed results of all the blood analysis of the Appellant’s blood samples at
stake in these proceedings.

The reasons supporting the Panel’s decision were set forth in the same correspondence.

On 13 Avgust 2019, the Respondent expressed its disagreement with respect to the
Panel’s decisiom on the Appellant’s request for document production. Moreover, the
Respondent invited the Panel to conclude that the Appellant was in fuct, if not in form,
advancing a challenge under Article 3.2.1 of the UCI ADR and requested the Panel
inform the World Anti-Doping Agency (“WADA™) of the existence of such challenge.
The Respondent nonetheless confirmed that it would abide by the Panel's order and
produce the requested docuimentation.

On 30 August 2019, the Respandent requested an extension of the time limit to produce
the requested documentation.

On 9 September 2019, the Panel responded to the Respondent’s request to inform
WADA of a challenge and informed the Parties that it considered that it had no reason
ta do so in the absence of any such challenge being expressly made by the Appellant.

On 9 September 2019, the Respondent produced the requested documents.

Reasons supporiing the Majority of the Panel's decision on the Respondent s doctment
PrOJuction requesi

As recorded at 862 above, on 20 March 2019, the Respondent requested the production
of the following documents:

-~ Any request for lepal aid in relation to the present proceedings that has not alicady
been provided to the UCI with Mr Cardoso’s Statement o’ Appeal;

~  Any supperting decumentation to Mr, Cardoso’s request{s) for Legal Aid that has
not alrcady been provided fo the UCT with Mr. Cardoso’s Stalement of Appeal;

- Any further correspondence between CAS and/or the ICAS and Mr. Cardoso in
relation to his request(s) for legal aid and/or the 1CAS Order(s) on Legal Aid that
has not alrcady been [orwarded to the UCI; and

- Al ICAS Orders on Legal Aid that have been nolified to Mr. Cardoso in relation
iu these proccedmgs



Tribunal Arbitral do Sport CAS 2018/A/6069 André Cardoso v,

Convt of Avbilration for Sport

86.

&7.

a8,

BH

.

Union Cycliste Internationale (UCT) - - Papge 16

The Respondent based its requests on Article R44.3 of the CAS Code, which reads as
follows: “A party may request the Panel (0 order the other party fo prochice documents
in its custody or under its control. The party seeking such production shall demonstrare
then such docimenis are Hkely fo exist and to be velevant.”

The Respondent essentially argued that the requested documents were likely to exist,
were in the custedy or control of the Appellant and that they were clearly relevant as
the Appellant’s challenge to the jurisdiction of the CAS was partly based on the absence
or insulficiency of the legal aid pranted by the ICAS and accordingly that it would not
be in 4 posilion 1o defend itsell without knowing what had been requested and what had
been granted in (hat respect.

Inn anticipation of the Appellant's defense, the Respondent underscored that Article 22
of the Legal Aid Guidelines only applied to the CAS Court Office and that, in any event,
the Appellant had waived the confidentiality of these documents by submirting a request
for legal aid and supporting documents with its Statement of Appeal.

On 20 May 2019, the Appellant stated its objections against (he Respondent’s requests
for the production of documents. The Appellant’s position could be summarized as
Iollows:

1. the procedurc for legal aid is confidental and the CAS shall not disclose
information rclated o it to third parties, as per articie 22 ol the Legal Aid
Guidelines; morcover, these documents were submitted by the Appellant under
the assumption that the confidentiality clause would apply,

i, the requested documents are not relevant to decide on the merils ol this case,
which 1s an alleged anti-doping violation;

ifi. the requested documenis are nol necessary lo respond fo the Appellant’s
submission on jurisdiction.

Laving carefully considered the Parties” respective submissions, the Majority of the
Punel decided, based on the criteria sct forth in Article 44.3 of the CAS Code, that:

i the existence and possession by the Appellant of the requested documents is
obvious and has not been challenped by the Appeliant;

i, the relevancy of some of the documents requested, in particular the submissions
tor legal wid (o the ICAS in full, as opposcd fo the ICAS orders only, could be
debated; however, the Majority of the Panel noted that Mr. Cardoso disclosed in
his Statement of Appeal his 1ull submission for legal aid to the CAS, including
supporting documentation; the natural conclusion of this spontancous submission
is that the Appellant himsclf considered that this information, in that speeific
degrec of detail, is relevant to the present case and the Majorily of the Panel agreed
with this view:

iii.  as to confidentialily, the Majority of the Panel again considered the production
made by the Appellant with his Statement of Appcal and concludes that the
disciosure made by the Appcllant is either an admission that (hese documents ate
not confidential or an unambiguous waiver of the confidentiality attached to them;
stated it ditferently, the Majority of the Panel deternined that the potential
confidentiality of legal aid documents could not be vsed as a sword and a shiekd
by the Appellant.
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Accordingly, on 27 May 2019, the Partics were informed of the decision of the Majority
of the Panel as follows (emphasis in original):

f The Respondent's request for procuction of “All ICAS Orders on Legal Afd that
have been notified to Mr. Cardoso in relation fo these proceedings ™ is granted.

i, The Respondent s request for production of "Any further correspondence benween
CAS andior the 1CAS and Mr. Cardoso in relation to his requesi(s) for legal aid
andior the ICAS Order(s) on Legal Aid that has not already been forwarded to
the UCE” is pariinfly wranted The Appellant’s requests for reconsiderarion of the
Orelers on Fegal Aid together with the decisions isswed by the {CAS on such
requests for reconsideration shall be provided to the Respondent. The remuining
correspondence berween the Appellant and the CAS Couwrt Office shall vemain
confidenticl,

it The Respondent is advised that the Appeliant did not file any other reguest for
fecal aid than the initiad request for legol aid which was included in the Stetement
of Appeal. Accordingly, the Respondent's request jfor production of “Any request
Jor legal aid in relation jo the present proceedings that has not olready been
provided fo the UCT with Mr Cardoso's Statement of Appeal”’ is moot,

iv. The Respondent is advised that the Appeliant did not file any other supporiing
documentation than the documents filed with the Statement of Appeal
Accordingly. the Respondent's reguesi for production of "Any supporting
documentation to Mr. Cardoso’s vequest(s) for Legal Aid that has not already
been provided 1o the UCT with Mr. Cardosa’'s Stetement of Appeal” is moot.”

The filing of the Appellant’s revised Appeal Brief and the Respondent’s Answer

On 23 September 2019, following numerous extensions of time which had been granted
by the Panel to both Pariies due to their respective requests for document production
and/or for lega! aid and for various other reasons, the Appellant filed his appeal briet
{the “Appeal Brief™) and an addendum 1o the Appeal Brief together with its supporting
exhibits.

By cmail daied 4 October 2019, the Respondent brought to (he Panel’s attention that
various cxhibits were missing from the Appeal Bricf, which were then submitted by the
Appellant on 18 Octlober 2019,

On 18 November 2019, the Respondent requested an extension of the fime limit to file
its Answer, to which the Appellani objected on 21 November 2019,

On 29 November 2019, the Pancl granted the Respondent an extension of the deadline
to file its Answer until 2 December 2019,

On 2 December 2019, the Respondent [iled its answer to the Appeal Brief (the
“Answet™ togelher with the supporting exhibits.

The Hearing and the decision to exclude expert's notes submitted during the
hearing

On 9 December 2019, the Appellant requested that a hearing be held.
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On 20 December 2019, the CAS Court Office advised the Parties thal the Pancl was
available for the hearing on 24 February 2019,

On 2 February 2020, the Panel granted the Appeltant’s request for a public hearing.

The hearing took place on 24 February 2020 at the Court of Arbitration for Sport,
Avenue de Beauwmont 2, 1012 Lausanne, Switzerland. In addifion to the Panel and Ms
Delphine Deschenaux-Rochat, Counsel o the CAS, the following persons attended the
hearing:

a) For the Appellant:

- Mr. André Cardoso (via videoconference);
- His counscl Mr, Yasin atel;

- Dr. Eric Roye {via videoconterence);

- Dr. de Boer.

h) For the Respondent,

- Its counsels Mr. Rigozzi and Ms. Quinn;
- Dr. Gunier Gmielner;

- Ir. Hugues Henry;

- Dr. Martial Saugy;

- Dr. Tiia Kuuranne,

No objection was madc to the composition of the Panel al the outset of the hearing and
no crilicisms as 1o its falrness at its conclusion.

During the hearing, Dr. Boye presented his oral expert testimony, during which he
mentioned the possibility that the A-sample hus become degraded smce it was stored
for about two days in an unknown temperalure mnd asserted thal this theory was
supported by the fact thal the scan he undertook showed a faded line higher up in the
gel. Since no evidenee to this effect had been previcusly produced, the Panel inquired
as to whether Dr. Boye had undertaken his own digilal scanning and Dr. Boye conlinmed
he had done so. The Respondent contended that this digital scan constituted new
evidenee. The Respondent furlher added that Tr. Boye had had amplc to address the
Respondent’s experts” arguments and did not do so at the appropriate stage. Thus, the
Respondent objected as to having this new evidence on the record as it was bemg
submittcd contrary 1o CAS rules and, as such, should he disreparded by the Pancl.

Afier hearing the Appellant’s response {o the Respondent’s objection, the Panel ruicd
thal the oral evidence offered by Dr. Boye would be admiticd but that no further fresh
gvidence would be accepted in the proceedings. Accordingly, the notes of Dr. Boye
supporting his oral tesiimony sent to the Panel during the hearing, would be disregarded,
as submitted too lale according to the CAS Code and in disrespect of a principle of
acdversarial arbitration.

At the end of the hearing, the Panel invited the Appellant and the Respondent to submil
in writing any comments in rebuttal o the other side’s closing statement. On 5 March
2020, the Parlies filed their Rebuital submissions.
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Post-hearing events

On 18 May 2020, the Pancl asked the Parlics to address in written submissions the
following questions:

.

=

Cowld the Parties confirm that the WADC Imernational Standard for
Labaratorics (WADC ISL) of June 2016 apply fo this case, as opposed 1o the
WADC IST, of November 20197

Could the Parties address the conent of Article 5 2.4.3.2 3 of the WADC ISL of
2016, which provides that "If the B-Semple confirmation proves negative the
entire test shall be considered negaiive”™ and the consequences that could be
dranwm ax 1o the A-Sample, with specific respect to any case law or commaemtary
on how this standard has been imerpreied? The same gquesiion applies with
respect to Article 5.2.4.3 2. 10, which states that “Ifthe "B” Sample confirmation
proves negative, the Sample shall be considered negative and rhe Testing
Authority, WADA and the Iniernational Federation notified of the new analyiical
finding "

Couldd the Parties specifically explain the relationship beiween these two WADC
IST. provisions and Article 2.2 UCTADR.

Could the Parties comment the other sources referred to hy the Panel namely
the WADA Aihiete Reference Guide and the two sources tn German enclosed io
the preseat lefler?

Could the Parties provide the Panel with their views on the hievarchy of norms
in case of any inconsistency between the WADC ISL and the UCI ADR (o the
WADA Code)?

Could the Pardes provide the Panel with their views as to what significance the
B Sample has in the procedure of taking evidence where a sporisperson has been
charged with an ADRV, and as to whether a charge under Article 2.2 can ever
be made good in the absence of a vafid B Sample? "

On 11 June 2020, the Partics filed their respective answers to the Panel’s questions.

On 18 June 2020, the President of the Panel made one additional disclosure, which was
sent lo the Partics on the same day. No challenge was filed within the 7-day period
contemplated in the Rules.

THE PARTIES® POSITIONS

The Panel has taken inlo consideration all the Parties’ written submissions and has
weighed the arguments made by the Parties in the light of all the evidence presented.
The Tanel sets out below a summary of the Parties” positions refevant to its deeision,
which daoes not attempt to be an exhaustive aceoun! of all the evidence and arguments
put forward before this Panel (all of which, it repeats, it has fully evaluated but only of
the mosi relevant facts and lepal arguments,
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The Appellant’s position

On 14 December 2018, the Appellant filed a Statemieni of Appeal with the CAS seeking,
inter aiia, lhe [ollowing relief on the merils:

“f. The Judgment of the UCI Anti-Doping Tribunal in the case ADT 01.2018 dated
15 November 20118 shall be annulied
The CAS shail acquit the Appellamt of any violution of the Anti-Doping Ruldes.

b

3. The Respondent shall be ordeved to pay an adequaie sum as damages and an

adequate compensation for the reputational havm done for the suspension until
foday.

4. The Respondent shall be ordered to pay olf costs and fees relating io the
preparation and conduct of this arbitration, including, bul not limifed fo, those of
Appellunt's aitorneys, experts and advisors, which the Appellant veserves the
right to produce in due course.”™

On 23 September 2019, the Appellant tiled his Appeal Brief wherein he maintained the
relief previously sought in ils Statement of Appeal. In his submissions, the Appcliant
raised procedural claims regarding the CAS legal aid systen and process (L), as well
as subsiantive claims regarding the Appealed Decision (2.).

The Appellant’s position regarding the nature of the proceedings before the CAS
i. The Appcllani’s Requesi for Legal Aid

In the Appellant’s submissions and at the hearing, the Appellant cxplaincd that smee he
had exhausted ali his financial resources during the proceedings before the UCL, he
submitted a Request for Legal Aid in the present proceedings which was to include (1)
the waiver of the Court Office Fee; (i) the payment of fees for adequate legal
representation; (iii) the employment of the same number of experts that the Respondent
could avail itself of, Le., six; and {iv) the payment of all costs and expensecs for the
witnesses’, experts’ and the Rider's attendance at the hearing at CAS. The Appellant
requested that Dr. Thilo Pachmann represent him in the proceedings before the CAS.

According o the Appellant, the ICAS refused to grant the Appellant’s Request for Legal
Aid and the Appellant objected to such refusal alleging that such a decision was in
violation of his rights under article 6 of the Evropean Convention of Human Rights
(“LCHR™), as there would have been unbalanced proceedings and, in consequence, his
right to be heard would be signiticanily violated.

Notwithstanding this decision, the Appeliant requested ICAS 1o be granted a pro bono
counsel and filed a form to this cnd in order to get all possible legal assistance for his
case. The Appellant specifically submiiled thai his request for a pro bono counsel] could
not be interpreted as in implicit aceeptance of the system and as a waiver to his objecfion
ibat his right to be heard has been vielated and the equality of arms has not been
puaranieed,
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ii. The Appellant's Complaint regarding the Composition and Functioning of the
Panel

The Appellant raised a complainl regarding the composition and fanctioning of the
Panc] of arbitralors decidipg this case. In particular, the Appellant claims that since
arbitvators on the arbitrator’s list have been appointed by [CAS, which, in turn, 15
controlled by intermational sport federations, CAS tribunals would lack impartiality and
independence.

In this respect, the Appeliant requested ICAS that the Panel be composed only of
arbitralors that are not members of the CAS list of arbitrators and that the President of
the Panel be determined by the two arbitrators appointed by the parties or, in default of
an agreement, by the President of the Cantonal Court of the Canlon of Vaud or hy
another grbitration institule, so as to exclude any influence from 1CAS.

The Appellant states thal the appointment of Sven Nagel as arbitrator in (he present
proceedings has only been made in order to comply wilh the appeal requirements and
can, in no circumstances, be understood as an implicit aceeptance of the elosed list of
arbitrators provided by ICAS.

iii. The Appellant’s position regarding the Applicable Rules

In his submission, the Appellant explicitly rescrves his right to challenge the application
of the CAS Code insofar as the CAS provides insulficient legal protection o the
Appellant. Specifically, the Appellant objects to the application of the Respondent’s
rules, which are set up by the sporl [ederations, without application of the mandatoty
and non-mandatory laws of Switzerland and Portugal and contends that the application
of such rules would also represent a violation of article 6 ECHRL

iv. The Appellant’s position regarding Dhsclosure’s Requests

The Appellant submits that throughout the proceedings, the Respondent intentionally
did not disclose imporlant evidence that the Appellant requested and that would have
been of fundamental importance to confirm, for example, the prescnee of ethyl
glucuronide.

According to the Appellant, alcohol consumption, rather than the intake of any
prohibited subsiance, is the cause of the AAF in the A-samplc. The Appellant also
submits that there are at least iwo different reasons that could explain the AAY in the
A-sample: (i) a mild congenital disorder of glycosylation (CDG) syndrome; or (ii} a
transient disorder of glveosylation {T1GY. The CDG would come in 2 types:

a) Type L: disorders invelving distupted analysis of the lipid-Linked oligosaccharide
precursor ar its transfer to the protein;

b) Type II: disorders involving 2 malfunctioning trimming/processing of the protein-
bound oligosaccharide cham.

According to the Appellant, the Respondent has conveniently mentioned only Type |
disorder and has not addressed TDG and/or Type I disorders.
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The abave explains why the Appeliant filed disclosure requests before the CAS Panel
which were grantcd only with respect 1o the Appellunt’s Requests no_ | {(vi), {viii) and

(ix).

At the hearing, the Appellant stated that he was vndoubledly entitled to have access to
all the informalion requested and should have been granted all his Requests under article
29(2) of the Swiss Constitution, Article 6 ECHIR as well as article 8 of the Swiss Nata
Protection Act. Thus, the Appellant atfirmed thal appropriate disclosure hag not been
maximised bocause it hus been flimited by the application of CAS rules and UCI Rules.

In light of the complaints described above, the Appetlant upholds that be was denied
legal aid in breach of the principle of equality of arms, which is a facet of Article 6
ECHR and in consequence, he has been deprived of his right (o bave a fair hearing.
Morcover, the Appellant complained that ihe system overall lacks integrity and is
dominated by ICAS, which is controlled by sport federations such as the UCL

The Appedlunt's position regarding the Appedied Decision
i, The proceedings in front of the UCT ALYT violated Article 6 ECHR

According to the Appellant, the proceedings i front of the UCT ADT also violated
Arlicle 6 ECHR.

First, the Appelluni claims that the Respondent did not provide the Appellant with any
possibility to defend himsclf in front of its ADT. According (o the Appellant, he had
exhausted all his financial means by seeking to have the provisional suspension lifted
and this, in turn, severely undermined his case, particularly, his right to be adequately
represented in the present proceedings and to avail himsclf of cxperienced experts.

Second, the Appellant submits that the application of Article 2.2 of the UCI ADR
{instead of mandatory and non-mandatory Swiss and Porluguese faws) is in vielation of
the Appetlant’s right to be heard as ihe application of these rules has been unilaterally
decided by a bady daminaied by spoerts federations such as the Respondent.

ihird, the Appellant alleges that the Respondent could not choose o establish the
ADRYV based on the A-sample only. The use of the findings on the A-sample by the
Respondent to reach an adverse decision notwithstanding the findings on the B-samplc
violales the Appellant’s right to be heard.

Fourth, the Appellant states he has been excluded. The Appellant explains that he had
a constitutional right to be present at the analysis of the A-sumple from which he was
excluded and that his exclusion violaled his right to be heard and his procedural rights
under Article 6 § 1 and § 2 ECHR.

ii. The analysis of urine samples is conclusively regulated m Article 2.1 of the TIC]
ADR

According to the Appellant, the way to establish an AAF through the analysis of urine
samples is conclusively regulaled by Article 2.1 of the UCI ADR.
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The Appellant argues that there is no possibility that the A-sample analysis qualifies as
an “establishing of the use by any reliable means” sccording to Article 2.2 of the UCT
ADR., Indeed, according to the Appellant, the reference in the comment of Article 2.2
of the UCL ADR according to which the “use” may be established on reliable analytical
data from the A-sample’s analysis only applics to cases, unlike the present, 1o which no
B-sample analysis was carried out.

It follows that, according to the Appellant, the A-sample analysis by itself is, under the
current rules, not sufficient to esiablish the proof of an ADRV and that there nceds for
that purpose Lo be bath positive A and B-sample results. The Appcllant underlined that
the purpose of having double sample analysis is precisely that of providing additional
security that no false positive finding is established.

Thus, in the Appellant’s view, Article 2.2 ol the UCT ADR may only be applied in
exceplional circumstances, for example, when the B-sample was tampered with by the
athlele or when the athlete destroys the B-sample during its analysis or, again, in cascs
in which the athlete delaved the B-samplc analysis in bad faith provoking a depradation
of the B-sample. In the case al hand, the Appellant submits that he participated in good
faith in the proceedings and did not cause any damage and/or intcntionally provoke the
degradation of any sample.

To further strengthen its position, the Appellant submits that in all the CAS case law
available, an AAF has never been bascd on the analysis of the A-sample only.

Lastly, the Appellant contends thal, as he had no possibility to be present at the opening
of the A-sample analysis, whereas he was present at the opening of the B-sample
analvsis, the A-sample findings should be disregarded and the B-sample findings alone
should be considered, as this represents the anly instance in which the Rider’s right to
be heard was respecled in the proceedings.

i, ‘I'he A-sarople analysis is not reliable enough 1o justify the overturn of the B-sample
analysis

In his submissions, the Appellant provides an alternative explanation of the A-sample
analysis results to that provided by the UCIL He allcges that, in light of the inconsistent
results hetwoen the samples, the A-sample’s analysis may not be reliable enough Lo form
the base of an ADRY,

In parlicular, the Appellant claims that the A-sample is not reliable enough on the basis
of the argaments contained in Dr. de Boor's reporl. According te Dr. de Boet, the
Appellant’s chronie aleohol consumption may have caused cndogenously the adverse
analylical finding, A transient disorder of glycosylation (CDG} it ascertained, may also
have caused cndogenously the Epoetins and ihis, in torn, would have prevented the
proper functioning of the applied test. This would also explain why the B-sample
analysis was found not to be conclusive.

The possible existence of a transient glycosylation disorder is also supported by data of
his Athlete Biological Passport (“ABP”). According to the Appellant, it is obvious from
his ABP that the mean corpuscular volume (*MCV™) in the period of May-June 2017
was elevaled, which is known to be as an effect of a chronic alcohol intake.
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Al the hearing, Dr. de Boer confirmed that the Rider's ABP shows that his MCV was
efevated and that, while this is not per se fully conclusive, it is still the reason why the
A-sample should not be ireated as reliable. According lo Dr. de Boer this is not
surprising il one considers that the Rider has declared that he used to drink more than
half a bottle of wine per day, which is a considerable amount in light of his body weight.
Dr. de Boer further explained that in a context in which there is a biclogical evidence
for possible alcoho! consumption, obtaining the requestcd documentation to prove or
disprove it by Lthe UCI would have been key.

Besides, the Appellant submils that, according to Dr. de Boer, there are many other
rezsons that could cxplain these aiypical findings and that that there is no reason why
the result of the B-sample analysis should be less reliable than those of the A-sample
analysis, such as, infer alia; (i) there is no evidence thal the A-sample analysis is actually
the result of the Rider's A-sample as opposed to somecone else’s sample, (ii) there was
no independent witness watching the A-sample opening and analysis; and (iis) the urine
samples analyzed together with the alleged A-sample of the Rider could have been
accidentally swapped.

Finally, the Appellant states thal another explanation of the adverse findings could be
the microbial aclivity increase due to the following circumsiances:

a)  the weather was extremcly hot in Portugal during the period in which the
samples were transported;

by  the transport ol the samples took Jong time (/9 hours in the possession of the
DCO and additional 38 hours in the possession of the commereial courier”™), and

¢} there Is no evidence whatsoever of the temperalure at which the samples were
transported.

jv, The Lausanne laboratory is in conflict of interest and thus, its report cannot be
trusted

The Appellant suggests that the Lausanne laboratory is under parlicolarly extreme
public pressure in connection with alleged premature destruetion of Russian doping
samples, He alleges that due to this pressure, the Lausanne Taboratory would not be
willing to admit that it has nol operated property with regard to his analysis, since it
would risk an immediate suspension and loss of its accreditation as WADA approved
laboratory.

Thercfore, the Appellant contends that any reports based on the information provided
by the lLausanne laboratory are affected by ils conflict of interest and must be
digregarded.

v. According to the Appellant’s cxperts, the A-sample should not be reporied as
positive

The Appellant provided a conjoint expert opinion of several experts in the present case.
According o Prof. Eric Boye, Prof. Jon Nissen-Meyer, Prof. Bjarme Osterud and Tore
Skotland, the A-sample shiould not be reported as positive, for the [ollowing reasons:
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“The band patterns obtained in the laboratory demonstrare serfous problems wiih the
analyses. Sample B does not show the same patiern ay sample A and, above alf, not the
smear thar WADA uses ay o diognostic. The failure fo see any BEPO in AC's sample
moving with the same mobility as control TTEPQ suggests some quality problems. In
these anulyses — oF requires an extraordinary explanation of these findings.
Furthermore, it appears that the loboratory claims there is some variability in the
method and that this suggestion makes sample A more refiable than sample B. The basis
for this hypothesis is not given, excepl thal it might support their ewn conclusion. It is
equally [ikely that is the A-Sample that is suffering from variability. The Iab report states
prefty clearly that the A-Sample is NOT confirmed by the B-Sample. If a "suspicions”™
A-Sample is sufficiem evidenve for doping, the reasons for having a B-Sample in
addition 1o the A-Sample is dramatically reduced, together with the athiete’s right of
faw {17

In the opinion of thosc experts, the data provided by the Lausanne labaratory were not
complete and the following relevanl ones were missing:

a) ihe original gel data: the documents only shows the results/gel lunes that have been
cut ont from the original gel and realigned;

b) the scan of the important Jancs: the densilometric scan of the resulls, bolh urine
samples and positive samples were not avaitable;

¢) the results of the blood analvsis: a blood test would have permitied the analysis of
the results that led to information regarding the natural migration of the Appellant’s
own EPO.

Al the hearing, Dr. Boye supgesied {hat it is the A-sample, vather than D-sample, thal
should be considered “inconclusive” and that it is not logical to consider “inconclusive™
the B-sample only becausc it does not produce the same result of the A-sample.

According to the Appellant, the above mullers would show that there is not sufficient
evidence in the filc io prove an ADRY,

vi. Constaml CAS Jurisprudence confirms the necessity of the B-sample analysis —
anything else vialates the right to be heard

The Appellant’s contends that consistent CAS jurisprudence holds that the confirmation
of the A-sample analysis through the B-sample analysis is without exception necessary.
In particular, the Appellant subtnits the following cases as rclevant examples:

a) the Award CAS 2002/N385, of 23 January 2003;

by the Award CAS 201D/A/2161, of 23 February 2011,
c) the Award CAS 2015/A/3977, of 31 March 2016; and
d) the Award CAS 2008/A/1607, of 13 March 2013.

The Appeliant alleges that a patiern ol striet interpretation of the requisite formalities of
the B-sample confirmed by this case law has not been followed in the present case.
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vii. Tn the Appellant’s view, this proceeding is an abuse of process and comiains
procedural impropriety

The Appellant allcges that, while there is no dirceetly applicable case law from CAS that
deals with abuse of process, there are clear distinclions between the treatment he
received and the treatment received by other high-profile riders. In particular, the
Appellant compares his case to that of Christopher Iroome and submiis that, unlike in
Mr. Troome’s case, (1) the Appellani did not benetit from WADA data, and these data
were not disclosed to him aleng the procedure despite his requests; and (i1} the initial
{indings in his own led straight to disciplinary action by UCI without any prior
consultation with WADA,

In particular, Mr. Troome was informed that his A-sample had resulted posilive lor an
amount of Salbutamol above the limits prescribed by WADA. Rut Mr, Froome had a
therapeutic use exception for this substance because of his asthmatic condition.
Mr. Froome requested specitic information from WADA regarding Salbutamol lesting.
Having obtained this information, Mr. Froome wrote to the UCI 1o explain the abnormal
results. Both WADA and UCI concluded that they could nol proceed against
Mr. Froome.,

According to the Appellant, among the facters that contributed to WADA and UCT's
decision were Mr. Troome’s fame, the strength of his prolessional backers, the linancial
resources available to the rider, and the media pressure.

The Appellant notes that, unlike tn Mr. Froome’s case, the submmissions to the UCT DC
in the Appellant’s case did not benefit from WADA data, and the relevant evidence he
sought during the proceedings was not disclosed to him. Morcover, the original findings
led straight to a disciplinary action withowt LICI consulting WADA.

viii. Damages

In his prayer for relief, the Appellant asked the Panel that the Respondent be ordered 1o
pay an adequale sum as damages and an adequate compensation for the reputational
harm done fer the suspension unti] today. Said material damages are lixed by the
Appellant at BTUR 219.20 per day (FUR 80.000 per year), moral damages excluded.

ix. ‘The Appellant’s position regarding the Panel's questions after the Hearing

In relation to ihe frsl question of the Panel i.e., whether the World Anti-Doping Code
International Standard for Laboratorics (the “WADC ISL™) of June 2016 applies to this
casc, as opposed to the WADC ISL of November 2019, the Appeliant submits that the
former applics.

lin relation 1o the second question of the Panel, i.e., whether the Parlies can address the
content and the consequences of Arlicles 5.2.4.3.2.3 which provides that: “/f the B-
Sample confirmation proves negative the entire test shall be considered negative” and
5.2.4.2.2.10 of the WADC ISL of 2016 which states: “[f the “B " Sampie confirmation
proves negative, the Sample shall be considered negutive and the Testing Auihorily,
WADA and the Infernational Federation notified of the new analytical finding”, the
Appellant presents several cases {Marion Jones case, Bemard Lapat case and the Jockey
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Club case) in which where the result of the B-sample differed to the A sample (by way
of a negative or simply different resalt), the A-sample’s resulls were rejected and proved
negalive.

In relation Lo the third guestion of the Panel, i.e., whether the Parties could explain the
relationship between Article 5.2.4.3.2.3 and Article 5.2.4.3.2.10 ot the WADC ISL. and
Article 2.2 of the UCI ADR, the Appellant submits that Artiele 2.2 of the UCI ADR
must be compliant with the WADC IS1. 2016 and il not, the ISL 2016 shall take
precedence, as these slandards are mandatory, Therefore, acconding to the Appellant,
since the ISL makes the position perfectly ¢lear with regards to B samples, where the
1:CI ADR 2.2 is not compliant, with the WADC ISL 2016, the UC] repulations must be
disregarded.

In relation 1o the fourth question of the Panel, Le., wheiher the Parties could comment
on the WADA Athlete Reference Guide and the two sources in Gorman, the Appeltani
submits that these sources only support its contention that if the B sample does not
conflrm the analysis of the A sample, no further action shall be taken against the athlete.
In patticular, according 1o the Appelia, the Athletes Guide 1s very clear in this respeet:
il the B sample does not contirm the A sample’s resulis, the athlete is clearcd and the
suspensian is hited. Morcover, the two German books (i.c., Rossner and Sports Law in
Practice) further strensgthen the Appellant’s conclusion that the B sumple s the binding
final evidence that can eliminate the suspicion and the conditional probative value of a
positive A sumple.

In relation to the fifth question of the Panel, i.e., on the hierarchy of norms in case of
any inconsistency between the WADC ISL and the UCI ADR (or thc World Anli-
Doping Code 2013 (the “WALDC™), the Appoliant submits that the WADC TSI, takes
precedence over the UCT ADR and the latter must be compliant with the WADC ISL
and the Code, This is further confirmed by the fact that, according to the Appellant’s
reading, kev provisions of the LUCl Regulations (ie., seclion 5.5 on Testing
Requirements, section 6.4 on Standards for sample Analysis and Reporting and Section
7.5 on Review of Atypical Passport Findings and Adverse Passport Findings) emphasise
the importance of the WADC 181, and the fact that the UCI will conlorm with the
WADC IST, 2016.

Lastly, in rclation to the sixth question of the Panel, ie., whether the Parties could
provide their view as to whul significance of the B-sample in the procedurc of taking
evidence where an athlete has been charged with an ADRV and as to whether a charge
under Article 2.2 can ever be made good on the absence of a valid B sample, the
Appellant submits that the 13 sample test is there to ensure confirmation of the athlete’s
auilt or innocence. According lo the Appellani, if an athlete has been charged of an
ADRY and the anthoritics are correct in their findings, the results of the B samplc should
be ne different to the A sample. Moreover, the presence of the athlete in the B sample
testing and mvestigation process protects the athlote’s rights (o a fair and just treatment.

Conelusively, according to the Appellant, the WADC ISL, the Athlete’s Guide and the
UCT ADR under ils Arlicke 2.2, all suppaort the point that if the B sample’s finding differ
from the A sample’s finding, the latter shall be considered invalid.
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The Respondent’s position

The Respondent filed its Answer on 2 December 2014, In its praver for relief, the
Respondent requests the Panel to ruls as follows:

“fi)  Dewying jurisdiction with vespect to Mr. Cardose’s claim for damages.

il Dismissing Mr. Cardoso’s Appeal and ol prayers for relief.

i) Upholding the Decision of the Single Judye of 15 November 2018,

dvi  Condenming Mr. Cardoso to pay a contribution towards the UCDs legal fees
and other expenses

The Respondent’'s position on jurisdiction

The Respondent contends that the Appellant initiated this arbitration without
challenging the jurisdiction of the CAS. According to the Respondent, Article 186(2) of
the Swiss Private Internalional Law Act {PILLA) provides that “a plea of lack of
Jurisdiciion must be raived prior te any defence on the merits™ and therciore, he would
be in any event estopped from challenging the jurisdiction of the P'anel as, under Swiss
law, a party addressing the merits without objecling to jurisdiciion 18 deemed to have
submitted 1o the jurisdiction of thal arbitral tribunal in question.

As 1o the Appellant’s purported unilateral annulment of the arbitration agreemenit, the
Respondent emphasizes that the question to be answered is whether he validly annulled
the relovant arbitration agreement.

The Respondent submits thal, having reviewed the legal Aid Orders and the
communicalions between the TCAS and the Appellant about tus request for legal aid,
his annulment of the arbitration agreement was not valid.

Under Swiss arbitration law, it is generally scknowledged that, Iike any other kind of
coniracts, arbitration agreements can be affected by a so-called defect in consent (“vices
du consentement™). The annubmend of an arbitration agreement for defeets in consent 1s
a substantive matter, As ta the substance, the Respondent submits that the aibimation
agreement will be valid if it complies with the requirements of the law chosen by the
parties or the law governing lhe object of the dispute and, n particular, the law
applicable 1o the pringipal contract, or with Swiss law. In the present case, the Partics
did not enler inlo any choice of law agreement concerning the validity of the arbitration
agreement, which means that the substantive validity of the arbiirativn agreement (and
in particular its unilateral annulment by the Appellant) must be governed by Swiss law.

In the present case, the defects in consent relied upon by the Appeilant, are that of
“fundamental error’ and “{raud” {as he claims that he was “defranded” by the UCI).
However, the Respondent allcges that there is no defect of consent, neither a
fundamental error nor a fraud that has been demonstrated in the present case by the
Appellant.

it follows from the ahove that according to the Respondent, the CAS has jurisdiction in
the present matter based on the relevant provisions of Swiss law.
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The Respondent's pasition regarding the dppellant's procedural complaints

The Respondent’s position with respect to two procedural complaints raised by the
Appellant, notably (i) the length of the proceedings and the alleged abusive behavior of
the UCT DC; and (ii) the breach of Article 6 ECHR is set out helow.

With respect to the first complaint, the Respondent submits that the Appellant rejecled
all offers made by UCT ADT to speed up the resolution of his case.

With respect 1o the second complaini, the Respondent submits thal the Appellant’s
arguments are misconceived, for two mauin reasons namely: (i) Article 6 ECHR is not
applicable belore inlernal tribunals like the {JCI ADT, the decisions of which can be
challenged either in couart or, as in the present case, in CAS arbitration; and (i) given
that CAS appeals are de novo, the alleged breaches are cured by the present proceedings.

The Respondent's position regarding the present CA8 proceedings

Kegarding the compluint raised by the Appellant about the composition of the Panel,
the Respondent contends that the Pancl is impartial and independent, The Respondent
recalls that in the ECIIR 324 (2018) Mufy and FPechstein v. Swifzerfanmd case, the
European Court of Muman Riphts held that, despite the [act that sparts orgamizations
may have a preponderant influence on the mechanism of appointing arbitrators, such
influence does not mean that the CAS system cannot be regarded as independent and
impartial. Additionally, the Respondent alleges that the Appellant has not adduced any
evidence of the way in which the Panel has been appointed has any impact on the
discharge of its fupctions.

Regarding the equalily ol arms’ argument, the Respondent recalls the various extensions
of deadlines that have been granted to the Appellant, the fact that he has filed dozens of
submissions, petitions and challenges and wus (herefore shown to be fully able to
present its case. Moreover, the Respondent notes that even during the short period when
he was (allegedly) not represented by professional counsel, his letters clearly indicated
that he had access to proper legal advice.

With respect to legal aid, unlike Ariicle 6 par. 3 FCHR apphcable to criminal
procecdings, Article 6 par.]l ECHR does nol guarantee the same {ull equality of arms
between the ussisted person and his oppenent. Moreover, the Appellani also benefited
before the state court from legal aid but has not submitted a single piece of technical
evidenee in the proceedings before that court which was not already submilled in this
arbitration. Henee Lhe Appellant cannol complain of a breach of Article 6 par. | ECHR.

Al the hearing, the Respondent clarified that the Appellant has been treated in a similar
way to every other athlete in the sports” world and that nothing has been done
inconsistent with the applicable rules and regulations on the subject, n the following
terms:

“Aecording to the WADA Cade, the athlete must go to CAS. The WADA Code is only
asking for a fair hearing not for a full legal aid system. The UCT does not offer legal
aid as any other federation. And it is not vequived by the WADA code or the faw. This
is precisely the reasom why ihere is a possible appeal before & CAS Panel. What the
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CCH did is reminding the Rider the possibility he had to requesi for legal aid at CAY.
Never did the UCT judge promises My, dndré Cardoso that he would have legal aid
before the CAS. Al that has been said to My, Andrd Cardoso is that the UCI does nof
provide legal aid and the CAS might”

Additionally, the Respondent denies any analogy between Mr. Iroome’s and
Mr. Cardoso’s cases. Neverthceless, it contends that even if one compares the two cases,
the Appellant has not been treated differently from Mr. Froome,

Regarding the disclosure requests, the Respondent notes that, despite the Panel’s Second
Order on Document Production, the Appellant has continued o seek document
production. However, because of that Order, the Respondent considers the issue o be
moat,

Regarding the applicable law, the Respendent explains that, in its opinion, these
proceedings arc governed by Arlicle R58 of the CAS Cede and therefore the Appellant’s
asserlion that the mandatory and non-mandatory laws in Portugal not envisaged by that
Arlicle in a case such as the present one must be dismissed.

At the hearing, the Respondent stated clearly that this is not the right forum to discuss
issues of fair treatment and that, in this light, the jurisdictional challenge brought by the
Appellant is both artificial and self-serving, as its main purpose is that of seeking to
create a ground for appeal. According to the Respondent, considering the entirety ol the
jurisdiction argument in the appeal bricf the only part relating to jurisdiction is that
which addresses whether the Appellant has cancelled the arbitration clause due to the
lepal aid order. However, the Respondent asserts that there is no explanation, or ground
adduced to justity this purported cancellation.

The Respondent's position on the meriis

The Respondent develops various arguments on the merits, namely: (a) that the ADRV
has been established in accordance with the UCT ADR and relevant CAS jurisprudence;
{b) that the ADRY is based on reliable evidence and there is a satisfactory cxplanation
for ke lack of confirmation in the B-sample; and (c) that the Rider failed to provide an
explanation for the presence of thEPO i his A-sample,

i, The ADRYV has been establishcd in accordance with the TICT ADR and relevant
CAS jurisprudence

The Respondent first notes that the Rider’s position is that un ADIXY on the basis of the
analysis of urine is cxclusively poverned by Article 2.1 of the UCI ADR, which
concems the presence of a Prohibiled Substance in an athlete’s sample.

According to the Respondent, this position is misconeeived, insofur as Article 2.2 of the
TJCI ADR at stake here expressly provides [or an ADRY for use, which is based solely
on the analytical data of the analysis ol the A-sample. The Respondent relies upon
Article 2.2 of the UCI ADR in contending that, simply on the basis of the literal wording
of this provision, even in cases, such as the present casc, where the B sample did not
confirm the analysis of the A sample, an ADRY can be Tound.
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indeed, according to the Respondent, where the two express conditions required in the
Comment to Article 2.2 of the UCI ADR are saris(ied {i) the analytical data {rom the A-
sample analysis is relinble; and (i) the Anti-Doping (Organization, which in (s case 15
the UCL ADT, is able to provide a satisfactory explanation for the lack of confirmation
in lhe B-sample that Article can be relicd on to found an ADRY,

Moteaver, the Respondent submits that the CAS decisions relied on by the Rider to
allege that the B-sample analysis is neeessary, without exeeption are not relevant in the
present case and do not support the Rider’s own position.

i, The ARV is hased on relinble evidence and there is 4 satisfactory cxplanalion for
the lack of confirmation in the B sample

According to the Respondent, the UCI has esiablished to the required degree of
comfortable satisfaciion, that Mr. Cardoso has used thEPO. Indeed, as accepted by the
Single Judge in the UCI ADT proceedings, in this case (1) the analysis of Mr. Cardoso’s
A-sample constitutes reliable analytical cvidence; and (ii) therc is a satisfaclory
explanation for the lack of confirmation in Mr. Cardose’s B-sample.

To this end, Respondent submits that: (1) there is no evidence that Mr. Cardoso’s A~
sample was swapped; (2) the fact that the Rider’s blood sample tested negaiive for the
presence of ESAs is irrelevant; (3) the presence of thEPO was clearly and validly
identificd in the Rider’s A-sample; and (4) the UCI's experts have provided a
satisfactory explanation for the lack of contirmalion in the B-sample.

i Sample swapping can be rufed oul

As to the allegation of possible swapping of Mr. Cardoso’s A-sample, the Respondent
contends that this scenario s very unlikely:

a) the Lahoralory hus ireated this case with seriousness and taken all possible
mieasures to rule oul the possibility of a false positive,

by the evidence on file shows that there was no swapping of samples in this case as
the negative serum sample does not detract from the reliability of the AAT in relaton
(o the A-sample: the Taboratory correctly and reliably identified the presence of
thEPO in the A-sample, and there is a satisfactory explanalion for the absence of
confirmation in the B-sample.

it The Rider Newative Blood Test is Irrelevant

The second Expert Opinion from Dr. Gilnler Gioeiner and Dr. Christian Reiche] of the
Seibersdorf WADA-aceredited Laboralory, dated 7 January 2018 {the “Sccond
Seibersdorf Opinion®), confirmed that the negative analysis of the Rider’s serum sample
does not impact upon the reliability of the presence of thITPO in the Rider’s urine. It
cxplains that substances which have leit the blood stream via renal elimination may be
detectable in the urine sample, white no longer be detectable in the cotresponding
bloodiserum/plasmA-samples, even if these samples arc taken at the same time, as
follaws:
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“[I17 Iy it possible fiw a Rider's blood sconple to lest negative for vecombinant
EPO on the same dav ax the same Rider’s urine tesis posifive for recombinanf EP()
?
Yes, this is possible. This does nol invalidate in any way our conclusion that the
rider’s A sample contained rec. EPO. Nor docs 1t explain why the B sample is
inconclusive.

12: If s, how can this be explained?

If the rec. EPO in the urine sample has already lcft the blood stream, it is
consequently no longer present in this bodily liquid, representing the final stage of
elimination of rec. EPC from the body.,

Utine is considered a reservoir. where excreled substances are cotlected Lill urine
delivery {mieturition). Consequently substances which have left the blood stream
via renal climination are delectable in the urine sample, but might no longer be
detectable jn the cerresponding blood/scrum/plasmA-samples, even if these
samples are taken at the same lime.

An indication of the low concentration of rec. FPO in uring 1s the low intensity of
the rec. EPO band comparison to the endogenous band. This does nol unequivocally
prove the final slep of elimination, but is compatible with this assumplion.”

il Presence of rhEdO was clearly and validly identified in the A-sample

The Respondent conlends that, according 1o Article 3.2.1 of the UCT ADR, analytical
methods or decision limits approved by WADA are presumed to be scientifically vahid
and a rider sccking to rebut such presumption must {irst notify WAIDA of a challenge
(0 it and the basis of said challenpe. However, in the present case, the UCT emphasizes
that despite the Rider’s various challenges to the reliability of the A-sample, he has
neither challenged the underlying method used, nor alleged, that any departure from
imernational standards ¢ anti-doping repulation occurred.

Acecording to the Respondent, given that there is no challenge of the underlying method,
results from the EPO unalytical methodology are, prima facie, reliable evidence.

Voreover, the UCT submits that the Laboratory Documentation Package, the four
additional reports submitted during the UCI ADT proceedings, and the supplementary
joini expert report issued by the Lausanne and the Seibersdorf laboratories in these
proceedings (the “Joint Expert Report™) clearly establish the reliability of the analytical
results which confirmed the presence of thEPO in the Rider’s A-sample.

In this Joimt Expert Reporl, the THCI experts have confinmed that the analysis of
Mr. Cardoso’s samples was condueted in aceordance with the relevant regulation, i.c.
the TD2G14EPC). In parlicular, the experts confirmed that the “diffuse or faml area”
above the corresponding endogenous band, as provided for under Article 4.2.2 of the
TD2014TPO, was correctly identificd in Mr. Cardoso’s A-sample, bul not in his B-
sample.

The confirmation procedure carried out on the Rider’s A-sample resulted in the same
conclusion, namely that the acceptance and identification criferia set out in the relovant
Technical Document for the analysis of EIO (TD2014TEPO) were met, which is why
the Rider’s A-sample was submilled to an external expert for 4 second opinion. This
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sccond opinion was provided by Dr. José A. Pascual, who confirmed that Mr. Cardoso’s
A-sample “unequivocally shows the presence of recombinant EFO7.

In addition to the Internal Assessment, the UC] had obtained an additional expertt report
from anothor WADA accredited Scibersdor! laboratory (the “First Seibcrsdorf
Opinion™), in which Drs Gmeiner and Reichel confirmed that: “The sample shows «
mixed hand profile as described in WADA TD2014EFO, page 1 (section 4.2.2.2). A
faint smear above the endogenous band is present and indicaiive for recombinan!
ervthrapoictin of the EPQ alfa/beta type. No such smear is detectable for the band of
the negative condrol sample. [..]7

The Respondent furthet notes that Mr, Cardoso did not positively rebut the validity of
these A-sample testing results in the UCT ADT proceedings, but has simply suggested
thal such results are unreliable.

Bascd on the above, the UCT s experts concluded as follows:

“Our own concluding remarks ore.

i.  Nothing in the Scientific Report indicates that the TDROI4EPQ was not applied
correctly or that EPO way nof identified in the A Sumple in full aecordance with
the criteria i that document.

if.  Certain criticisms in the Scientific Report {e.g. that the "presence of a smear by
itself is not a good diagnostic criterion for the presence of rEPO") are critivismy
refating to the analyiical method, nof fo its application in this case.

ili. Degradation is an evident and salisfaciory explanation for the B Sample results.

We therefore reconfirm our priov opinions thai.

i, EPOwas corvectly ideniified in the A-Sample in accordance with the TD20141P 0.

il Somple swapping con be excluded {see in particular the report of Dr. Kuiranne
from 12 fanuary 2018).

iti. Degradation is o satisfaciory explanation for the B Sample resulls. "

i, The UCI has provided a salisfactory explanation for the abscuce of confirmation of
the presence of thEPO in the Rider’s B-sample.

In accordance with the comment to Article 2.2 of the UCI ARR, the UCT is required (o
establish that there is “a satisfactory explanation for the lack of confirmation in the other
sample”. In this respect, the Respondent submits that on the basis of the Internal
Assessment, the First and Second Setbersdorf Opinions and the Final Joint Expert
Repart submitted with ils Answey, it has satisfied this burden.

The Laboratory’s Internal Assessment ultimutely concluded that “immunopurification
andior degradation of EPQ are highly likely phenomena as a source of the inconsistence
in analytical result between A- and B-sample 41213287,

In the First Seibersdorf Opinion, Dr. Gmeiner and Dr. Reichel concluded that: ... | the
conclusion of the laboratory is shared by the experis of this repori. Especially the
elevared pH as a consequence of possible microbial degradation is regarded as the main
contriburor o analyze lability in the sample. As alveady indicafed above, this
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asswmption is strengthened by the decrease in band intensity from A- to B-sample
confirmation analysis.”

In addhition, the conclusion of the Second Seibersdorf Opinion was:

“6] In your professional opision, what is the most likely cause of the dffference between
the results of the A sample and the results of the B sample?
The most likely cause of the difference is a degradation of the EPO in the B-sample. | ]

(971
As explained above, there are at least two elear indications of degradution {drasfic
decrease of the signal intensity and elevated pH).

The only iwo other possible explanations in the present case are thearerical and are not
supported by the documentation.

Of course, if such alternutive explonations were established, they would afso constituie
a satisfactory explanation. fn the present case however, based on the documentation
and evidence that we have reviewed, degradation constituies a satisfactory explanation
Jor the lack of confirmation in the B-sample.

{107 Do the results of the B-sample in any way detract from the validity of the Adverse
Analytical Finding for the presence of recombinant EPQ in the A-sample?

M.

The A-sample result is clear and conclusive for the presence of vec. FP() in the wrine
sample. The B-sample unalysis does not confirm this A-sample finding, which means
thai the final result is inconclusive under the WADA TD2014EPO,

There is no anatytical evidence arising out of the B-sample that would indicate that the
results of the analysiy of the A-sample were inqecurate. Up 1o our opinion the B-sample
result does noi detract from the validity of the d-sample finding. [...]7

I light of the above, the Respondent submits that evidence has established that: (i) there
was no swapping of samples in this case; (ii) the negative serum sample does not detract
from the reliability of the AAF in relation to Mr. Cardoso’s urine A-sample; (1ii) the
Laboratory correctly and rcliably identified the presence of thEP( in thal urine A-
sample; and (1v) there is a satistaclory explanation for the lack of confinnation in the B-
sample.

Therafore, according (o the Respandcent, the only remaining question that needs to be
determined is whether the Rider has provided an acceplable explanation for the presence
of thEP0 1n his A-sample.

iv. The Rider failed to provide un explanation for the presence of thEPQ in his A-
sample

The Respondent notes that the Appellant has maintained that the AATF was caused by
Glycosylation Disorder. In order 10 address the Rider’s argument that a glycosylalion
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disorder may have caused his AAF, the UCI sought the opinion of Dr. Martial Saugy
and of Prof. Hugues Henry,

In their report, Dr. Saugy and Dr. Henry explained that even if Mr. Cardoso had sulfered
from a glycosylation disorder, this could not in any event explain the presence of thEPO
in the A-sample as it “would have no influence on the glycosylation of IkPO”.

At the hearing, Dr. Saugy was called (o testify as to whether, in his opinion, the Rider
was abusing of alcohol at the time of the test. In this respeet, Dr. Baugy clarified that an
abuse would result in a deercase of the molecular mass of the protein instead of an
increase, as ocourred in the case of Mr. Cardoso:

“We know that the major factory of the EPQ is the kidney and not the Hver. What we
know ahowt alcoholism is that the protein is made by the liver only where there is
certainly more than half a bottie w day jor many days.

The effect of such chronic use is that the molecular masy of the protein would decrease.
So it would never happen that a chronic use would cause the inerease of the molecular
mass. Al the publications are showing that even the ones guoted by Dr. e Boer { can
tell vou the it is impossible that an ethical commitiee aflows an experience that is based
on a theory that is simply impossible.

With respect to MCY it is a good marker for alcoholism but it also could be caused by
other elements. As to ethylglucuronide it is not a marker of alcoholivm but a marker of
alcohal conswmption. If vou drink a beer an hour before the test, you will have
ethvlghtcuronide ™

Mareover, in relation to the suggestion of the Appellant that the AAF might have been
caused by microbial activity, Dr. Gmeiner and Dr, Reichel emphasised the tollowing:

“Microbiological aeriviry causes enzymatic degradution of EPO). Both, recombinant and
endogenous EPQ are affected similarfy. Degrodation by sialidases will lead fo «
decrease in molectlar mass by removal of newraminic acids, which are part of the
glycans on EPQ. Sialiduses do not affect the amino acid backbone of EPO. Contrary 1o
that, proteases will lead 1o a partial or compleie degradation of EPO, which results in
a deereased EPCQ signal on Western blots. An adverse analvticad finding due to
microbial wetivity would require de novo syntheses of e.g. ghcans on human EPO-
processes, which are foo complex to occwr in wrine. There is no indication from the
analytical data presented that the presence of rec. FP() in the A-sample Is caused by
microbial activity.”

In light of the above, the Respondent submils that microbial activity can be ruled out as
an explanation for the presence of thEPO in the Rider's A-sample.

At the hearing, the Panel asked Dr. Gmeiner (o give his expert opinion as to the I3
sample. which, Dr, Gmeiner expresscd as follows:

“ft is clear that the B sample does not show the same result ax the A sample, If if was

for the B sample alune we would have reporfed the sample as negative. We were asked

io give vir opinion on the possible reason for the differences in the B sample. The signal
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in the B sample has decreased a lof in imtensity. The PH of the Sample is ar 8. And from
my observation only 2.5% of the sampies have such FH. A possible explanation is
microbial aciivity.

There are fwo possible microbial activities that could have caused this decreased in
intensiy:

- [inaudible] activivy (so called § activity), and
- Proveoiysis activity (so cafled P activity).

The difference between the two is that the S activity is going into the sugar. This has the
consequence that vou should still see the signal infensiry bul going down on the gel
What we see Is not that. We see a decrease in intensity. The P activity results fo a
decredse of the signal,

So giving that, the explanation for the B sample is that if you decrease the intensicy by
70%, since there is a lot of endogenous EPO and less Exogenowus EPQ, the endogenouy
will remain and the exogenous will stifl be there,

From my experience as a Laboratory director, I can say that there are differences
hetween the A and B sample. We are talking about biological materials that are not
always homogenous, One of the most probable reasons far the difference between the
two is the fact that the B sample has 1o be siored and frozen and that can caused a
decrease on the concentration. So the predominani reason jfor the decrease and the
defect is the P aetivity.”

As to the Rider’s suggestion that the UCI would be responsible for the degradation ol
the thEPO in its sample, the Respondent contends that it should not be held responsible
for the delay that occurred between the analyses of the A- and B-samples and, thus, the
depradation of the rhEPO in the Rider's B-sample, as these delays are cntircly
atfributable (o the Rider’s postponement of the B-sample analysis until 25 July 2017 so
that his expert could attend the analysis.

Lastly, the Respondent addressed the Appellant’s allepation that any expert from a
WADA-aceredited laboratory has an inherent conflict of interest. In this respect,
according to the Respondent, it would be absurd to think that any expert from a WADA-
accredited laboratory has an inherent condlict of interest such that his or her opimon
must be disregarded as, on the contrary, the Laboratory has an inlerest in preserving its
reputation for unbiased scientibic evaluation.

The Director ol the Laboratory, Dr. Tiie Kuuranne, when asked to address the
allcgations raised against the Lausannc Laboratory, stated as follows:

“In my capacity as the current direcior of the LAD, { can confirm that neither my staff
nor myseif ever felt o be "under public pressure” as claimed by the Rider’s defense.
The suggesiions of wrongdoing related fo sample destriction made i the report
mentioned by the Rider's defense, which hove also been proven wrong in the meantine,
have never affected the LAD work in general and had not influence whatsoever on the
routine in which wrine sampie 4121328 was analyzed
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I must also contest the insinuaiion that the evatuation matrix of WADA external quality
assessment scheme (EQAS) would have induced the 1.AD o provide a false explemation
Sor the B-sample not confirming the A-sample result in fear of losing the WADA
avereditation status. [ can confirm thar I have drafted the "Internal Assessment”™ wirh
the only purpose of foliowing our guality management sysiem to identify “any tnternal
or externdad facior(s) which coutd have confributed to the observed differences between
the A- and B- sample analysis.”

Morcover, the Respondent submits that the findings of Dr. Kuurannc in the Intemnal
Assessment were confirmed by other cxperts working for other WA A-acceredited
laboratories, notably Dr. Gmeiner and [r. Reichel.

Al the hearing, Dr. Kuuranne confinmed that it suflered no type of public pressure while
providing the resutts and that, in any event, the fact that it dcalt with anonymous samples
prevented the laboratory from making any comparison between their resulls:

“With respect to the pressure that we s a Laboratory would have vxperienced, T deeply
disagree with this statemeni. We have 200 independent scientists whose findings have
heen confirmed by an exterior scientisi docior Pasgual. The final conclusion with
respect to the B sample has to be made by considering the existence of the 4 sample.
And because of the existence of the A sample the vesult of the B sample is an alypical
finding.

As jo whv the B sample has not been repeated, we have a positive and negative control
process. And in this case the guality criteria for the analysiv were mer. We did not have
the trigger for the repeat. On the comtrary, if we had repeated the analysis, we would
have been aceused of fargeling the aihlete and nat being fair in vur analyticol process.
Furthermore there would be na further urine left for further analysis if we had repeated
the anciysis.

Finglly, we deal with anommous sample 5o it is not possible for us to compare the
results, We only repeat our stendard procedures for A and B sample.”

Morenver, when the Panel asked her whether she agree with Dr. Gmeiner on the
potential degradation of the B-sample, Dr. Kuuranne answered in the affirmative and
further agreed with Dr, Gmeiner's opinion with respeet to the explanation of the causc
of the difference between the samples i.e., degradation of the B-sample due 1o nucrobial
F:IC[I\."IT.}".

Rased on the ahove, the Respondent submitted that (i) the UCI has cstablished the
ADRY for UUse against Mr. Cardoso in accordance with the relevant regulations and
CAS jurisprudence; (i) the results of the A-sumple are reliable; (iii) Mr, Cardoso has
failed to validly rebut the UCTs experts’ explanation that degradation is the likely cause
of the lack of confirmation of the presence of thEPO in the Rider’s B-sample; and (1v)
Mr. Cardoso has equally failed to provide an explanation for the presenec of thEPQ in
his A-sample.

In conclusion, the Respondent submuts that given the presence of rhEPO in Mr.
Cardoso’s A-sample and the satisfactory explanation, provided by the UCI, for the lack
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of confirmation in the B-sample, Mr. Cardoso has committed an ADRY for Use m
accordance with Article 2.2 of the GCT ADR.

v, Sanciions and conseguences

T'he Respondent seeks to uphold the Appealed Decision and, in particular, the four-year
period of ineligibility imposed on Mr. André Cardoso,

Pursuant to Article 10.2.1.1 of the UCIL ADR, the Period of Inchgibilily for an ADRV
of Use for a non-Specified Prohibited Subsiance shall be four years, unless the Rider
can cstablish that (he ADRY was nol intentional. The Respondent submits that in this
case the Rider has neither argucd nor cstablished that his ADRY was not mtenlional
with the result that the d-vear ineligibility period shall be confirmed and the Rider
should not benefit from any reduction of sanction,

Regarding the fine, the Respondent upholds that, while Mr. Cardoso claims that he is
allegedly losing EUR 219.20 per day since the stait of his suspension, he has not
subnitted any argument justifving a reduction of a fine. Thercfore, the decision of the
UCI ADT to impose a sanction in the amount of EUR 56°000.- (i.e. 70% of EUR
&°000.-) on the Rader should be upheld.

vi. The Respondent’s request to reject the Appellant’s claims for damages

With respect lo the damagces allegedly suffered by the Appellant on the ground that,
during his provisional suspension, he did not receive his salary. the Respondent submits
that as the jurisdiction of the Panel is limited to the scope of the arbitration agreement,
the Panel cannot to address this claim as in the present case, the arbitration agreement
is limited to the appeal against the Appealed Decision

(On the merits, the Respondent alleges that any claim for damages has not been
substantialed and must, in any event, be dismissed.

vii. The Respondent’s pusition regarding the Panel’s questions atfter the Tlearing

In relation to the first question of the Panel i.¢., whether the WADC ISE of June 2016
apply to this casc, as opposed to the WADC IST. ot November 2019, the Kespondent
confirms that the WADC IST, of June 2016 apply to the present case.

In relation to the second question of the Panel, i.e., whether the Partics can address the
coptent and eonsequences of Articles 5,2.4.3.2.3 which provides that: “{f the B-Sumple
confirmation proves negative the ewfire ltest shall be comsidered negotive”™ und
5.2.4.3.2.10 of the WADC ISL of 2016 which stales: “{f the “B" Sample confirmation
proves negaiive, the Sample shall be considered negative and the Testing Authority,
WADA and the International Federation notified of the new anabitieal finding”, the
Respondent submils that these provision are neither decisive nor relevant to the dispute
at stake for the following reasons:

1) first, in the present case, the B-sample confirmation was not repotted as “negative”™
bul as an atypical finding {ATT), hence, Articles 5.2,4.3.23 and 5.2.4.3.2.10 of the
ISL are inapplicable;
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by second, Article 5.2.4.3.2 of the ISL regulates the “B sample Confitroation™ and the
reference to “Confirmation” in and of itself necessarily applies to an ADRV of
Presence (Article 2 1 of the UCL ADR or WADC) and not to an ADRV of Use
(Article 2.2);

c) third, the position that a negative finding (or unconfirmed AAF} in un athlele’s B
sample does not prohibit an Anti-Doping Organisation from proceeding with an
assertion of u Use ADRY, is supported by Aaxticle 7.3.4 of the WADA Model Rules,
as well as in legal commentary expressly dealing with the interplay between the
Comment to Article 2.2 of the WADC and the relevant provisions of the IS1. In
particular, the Respondent believes it is required to proceed with an assertion of Use
where there is relable analytical evidence ftom the A-sample as well as a
satisfactory explanation for the lack of conflrmation in the B-sample. According to
the Respondent, if it did not pursue an ADRV of Usc in a situation where there 1s no
explanation for the identification of EPO in a rider’s A sample, the Respondent
would have been acting in a manner thal is non-compliant with the WADC.

Therefore, the Respondent submits that, with respect to the present case, Articles
5.2.4.32.3 and 5.2.4.3.2.10 of the ISI. are; (1) inapplicable to the Rider’s ATV sample;
(ii} not rclevant to an ADRV of Use in any event; and (iii) not inconsistent with the
comment to Article 2.2 of the UCI ADR. Thus, no consequences shall be drawn from
them.

In relation to the third question of the Panel, i.e., whether the Parties could explain the
relationship between Article 5.2.4.3.2.3 und Ariicle 5.2.4.3.2.10 of the WADC ISL and
Ariiele 2.2 of the TUCI ADR, the Respondeni submuts what {follows:

a) there is no mconsistency between the WADC and the ISL when these provisions are
considered in their proper context and within the hierarchy of norms in the Waorld
Anti-Doping Program;

b} the WADA Model Rules (Article 7.3.4) expressty address the interplay between the
comment to Article 2.2 and the ISL provisions and demonstrate that even where a
sample has been declared nepative an International Federation can elect to proceed
with a Use violation under Article 2.2;

¢} the PPanel’s assessment must be made on the basis of the express comment 1o Use in
Arlicle 2.2 of the UCI ADR, namely, whether there is: (i) reliable evidence of the
use of EPO; and (i) a satisfactory explanation for the lack of confirmalion in the B-
sample.

In relation to the {ourlh question of the Panel, i.e., whether the Parties could comment
on the WADA Athlete Reference Guide and the two sources in Germarn, the Respondent
submits that;

a) the WADA Athlcte Reference Guide is not a binding document and makes clear at
the very outset that it is not intended to substitute the WADC:

by the German source “Sportrecht in der Praxis, 20187 may include other extracts
which have not been completely tanskated and that are relevanl and/or the author
may have simply not considered the impact and relevance of the comment lo Article
2.2 of the WADC and UCT ADR in {forming his conclusions on this provision in the
ISL;
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¢} the German source “Die Bedeunmg der B-Frobe fiir den Nachweis eines
Dopingvergehens, Sport und Recht 2720119 does nol refer, in the translated passage,
to the comment lo Article 2.2 of the WADC, and (hus it appears that this provision
has not been taken into account by the author in forming his conclusions on the
decisiveness of a B-sample confirmation, This suggests, according to the
Respondent, that the author was exelusively diseussing the issue in the context of an
ADRY of “Presence” under Ariicle 2.1. Also, the Respondent points out that the
reference to the T.agat case should be disregarded since this case took place hefore
the very existence of the WADC {and thus before the comment to Arlicle 2.2).

In relation to the fifith question of the Pancl, i.¢., on the hierarchy of nonms in case of
any inconsistency between the WADC ISLL and the 1C1 ADR (or the WADC), the
Respondent siubmits thal the WADC is at the top of the hierarchy, followed by (i) the
International Standards (and Technical Documents) and (11) the Models of Best
Practices and other Guidetines. Thus, the Respondent contends thal neither Articles
52.43273/752432.10 of the iSL nor the WADA Athlete Reference Guide can limit
- or include additional requirements - in a manner inconsistent with the definition of
Iise and how it can he established in the UCI ADR. Meorcover, according (o the
Respondent, differently to ihe Code (and the UCL ADR) which sets out the fundamental
clements of (he possible ADRVs (Article 2), and (he precise “Methods of Establishing
Facts and Presumplions” in relation to those ADRVs (Article 3), the “main purpose™ of
the IS1. is not to directly repulate the relationship between the UCI and its riders, bul
rather the relationship between WADA and its Laboratories and the specitic technical
ang operational elements that such Laboratories are required Lo meet in order to produce
reliable evidence. Thus, the Respondent submits that the IST. can in no way override the
fundamental concepts in the WADC {or the UCI ADR),

Lastly, int relation to the gixth question of the 'anel, i.e., whether the Pariies could
provide their view as to what significance of the B-sample in the procedure of laking
evidence where an athlete has been charged with an ADRY and as to whether a charge
under Article 2.2 can ever be made good on the absence of a wvalid B-sample, the
Respondent contends that:

a) the significance of’ the B-sumple in the present case 1s that it (1) does not detract
from the reliability of the A-sample (b) assists in ruling out sample swapping and
{¢) supports the “satisfactory explanation for the lack of confirmation™; and

by an ADRY of Usc can be “made good in the absence of a valid [quod non| B sample”.

Conclusively, the Respondent submits thai the relevant issue for the Panel to determiine
is whether 1 is sulisfied that there was: (1) reliable evidence identifying TPO in the
Rider’s A-sample; and (ii) a satisfactory explanation {or the lack of contirmation in the
R-sample.
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JURISDICTTON
Applicable Rules
According to Article R47 of the CAS Code:

“An uppeal against the decision of a federation, assaciation or spoits-related body may
be fited with CAS if the statutes or regulations of the said body so provide or if the
partics have concluded a specific arbitration agreement and if the Appellant has
exhausted the legal remedies evai{able to it prior to the appedl, in uccordance with the
statutes or vegulations of that body.”

Article 13,1 and 13.2 of the UCT ADR provide as follows:
“13.1 Decisions Subject ro Appeal

Decisions made under the Cade or rides adopted pursuant to the Code may be appeaied
as set forth below in Articles 13.2 through 13.4 or as otherwise provided in these Anfi-
Doping Rules. [...]

/3.2 Appeats from Decisions Regarding Anti-Doping Rule Violations, Consequences,
Provisional Suspensions, Recognition of Decivions and Jurisdiction
- a decision that an anti-doping rule vielation was cormitied,
- a decision imposing Consequences or nol imposing Consequences for an anti-
doping rule violation, {...]
mary be appealed exclusively as provided in this Article 13.2,

13.2.1 Appeais Invoiving mternational-Level Riders or International Events In cases
arising from participation in an Infernational Evenl ar in cases involving International-
Level Riders, the decision may be appealed exclusively to CAS”

Subject only to the Appellani’s objections, discussed below, these provisions on their
clear language confer jurisdiction upon the Panel to determine this appeal

'I'he Appellant’s objections to the proceedings

Tn his various correspondence, wrilten submissions and al the hearing, the Appellant
contended that he was denied legal aid in breach of the primeiple of equality of arms,
which is a sub-componcnt of Article 6 LCHR and resulted in the Appellant being
deprived ol his right to have a fair hearing. Moreover, the Appellant complained that
the CAS sysiem overall lacks of integrity and is dominated by LCAS, which is controlled
by sport lederations such as the UCL and is subject to rules chosen by the sport
federations, thereby being mherently biased against athletes.

The Respondent’s general pesition put forward in its written submission and at the
hearing is that the Appellant’s so-called “jurisdictional” challenge was “hoth artificial
and self-serving” and constructed in order to creale a ground to appeal to the Furopean
Court of Human Righis if un appeal to the Swiss Federal Tribunal against any adverse
order by this Panel did not succeed.
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At the outset, this Panel cannot but notice thal, technically, the Appellant’s main line of
argument seemed 1o be directed to whether the proceedings befare this Panel are “fair
proceedings”, which is not itself an argument challenging the Pancl’s junsdiction. The
sole exception was the argument based on the Appellant’s unilateral annulment of the
arbitration clause for defect of consent, (“the annulmeni argument™) which was, il
accepts, truly a jurisdictional argument. Curiously, it was not elaborated at the hearing
but since it had previously been advanced in correspondence — the Panel will address it
heremnaller at §254.

Indecd, the Panel, at the hearing, asked the Appeliant to clarify the basis of his objection
to jurisdiction and whether this was properly classified as a jurisdictional as opposed to
a fair process issue. The Appeltant in response simply restated his position that, by
having had his requests for Legal Aid granted 1o a limited extent or denicd (see Legul
Aid Orders dated 25 January 2019 and 4 March 2019), the Appellant was not able Lo
have the proper financial support needed for costs relating to CAS proceedings, in terms
of having his representative of choice, specifically his coumsel, Mr Thomas Wehrli
and/or Dr. Thilo Pachmann, his preferved experts for the required scientific experimenns,
or the opportunity for the Appellant and [or his expert witnesses to be physically present
at the hearimg before the UCI ADT, all ol which violated his nights under Artticle 6
ECHR.

‘The Panel notes here that (his objection from the Appetlant appears to relaic both to the
proceedings below before the UCI ADT and 1o the curvent proceedings. The Panel need
not consider whether the proceeding before the UCI AD'T violaled Article 6 TCHR if
only becanse the proceedings before this Panel are de nove proceedings pursuant to
Article RS7 of the CAS Code.

With the reservation expressed at above as to the proper classification of the Appellant’s
several objections, the Panel will nonctheless address those relating o the present
proceedings, namely (i) ihe CAS appointment process both generally and in telation to
Mr. Cardoso, (i) the application of CAS rules, and (i) the extent of Mr, Cardoso’s
opportunities to defend himself.

Frirst, the Panel will analyze whether the CAS appointment sysiem of arbitrators can be
regarded as independent and impartial and whether Mr. Cardoso brought sufficient
cvidenee that the way in which arbitvators have been appeinted could have an impact
on the Panel™s independence and impartiality.

As a starting point, the Panel notes that in the ECHR 324 (2018) Muty and Pechstein u.
Switzerland case, the European Court of Human Rights held that, despite the fact that
sports organizations may have a preponderant influence on the mechanism of appointing
arhitrators to a elosed list, such influence doecs not mean that the CAS system cannotl be
regarded as independent ind impartial. It thorefore would, in the Panel’s view, require
compelling rcasons not o apply this authoritative ruling,

At the hearing, the Panel asked the Appeilant whether he could distinguish his argument
from the arpument rejected in the above-cited casc. His response was that the link
berween the selections of the arbitrators from the ICAS closed list and the appeintment
by the sport federation of thosc arbitrators present on the list severely undermines the
independence of the Panel and that, despite the Pechstein ruling, Mr. Cardoso lacked
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coniidence in the independence of the proceedings and the Panel. In the Panel's view,
this response did not distinguish, but only evinced the Appellant’s dislike of the
reasoning in ECHR 324 {2018) Mutu and Pechstein v. Switzeriond casc,

In this contexi, at the hearing, the Pancl also asked whether a challenge against this
Panel as a wholc had been filed by the Appellant, pursuant to Article R34 of the CAS
Code on the hasis that there were legitimate doubts as to the independence or
impartiality of its members. The Appellant conceded that he had not filed such a
collective challenge but only against Mr. Beloff, which had been dismissed by the ICAS,
as noted at LD above.

For thosc reasons the Panel accordingly eoncludes that the Appellani has not made good
any argument as to the lack of independence and impartiality of the Panel,

Second, with respect to the application of the CAS rules to the proceedings generally
and the mandatory list in particular, the Appelfant argued that this violated Article 6
FCHIR as the laws of both Portugal and Switverland should have been applied for the
proceedings o be considered fair,

At the hearing, the Panel pointed out that in putiing forward these complaints, the
Appellant was essentially asking for a Panel to be constituted and (he case 1o be
conducted in a manner inconsistent with the CAS Code inasmuch as, wilhin the CAS
Code, it is not possible for a person nol un the mandatory list of arbitrators to be
appuinted as an arhitrator in a CAS panel or for CAS rules not to apply. When asked
ahout this point, the Appellant replied only that “the CAS Code is certainly not an
immovable object” and that an alternative [airer to the athlete could have at least been
considerel.

The Panel must reject this revolutionary argument, which invites it 1o disregard the very
Code under which it was appointed and within whose confines 1t must operate. Indeed,
by agreeing to hold a UCH licence (subject only to the annulment argument {0 be dealt
with later), the Appeliant has himself consented to the jurisdiction of the CAS, which
necessitales the application of the CAS rules in case of dispute,

Third, on the question of the absence of sufficient legal aid, the Pancl asked the
following pragmatic question at the hearing;

“Ar least for the legal atd or for the luck of sufficient funding to the Appeliani defense,
how would (hat he solved hefore another forum? Why is this forum particularly
inappropriaie? You are ruising a jurisdictional defense therefore you are planning to
go before another forum. How would this difficulty be solved somewhere else?”

No satisTactory answer has been provided by the Appellant in this respect.

In this context, the Majority of the FPanel also lighlights that, until March 2019, the
Appellant was represented by Mr Thomas Wehtli of Pachmann AG in Zorich,
Switzerland, which prepared and filed the Statement of Appeal. The Appellant has then
had the benefit of an experienced pro boso counsel since early March 2019, has had all
of his experts testifying, whether in person or by video conference at the hearing and
was himself present by video conference for itz entire duration.
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Moreover, the Panel reminds itself that the Appellant was repeatedly granied additional
time for his submissions when, in March and April 2019, he raised difficultics in
coordinaling his e[forts with those of his pro bone counscl and notes that the latter did
not make any objection as the way the procedure was to be conducted in the accordence
with the Procedural Order or to the conduct of the hearing itself

For all those reasons, the Mujority of the Panel concludes that the Appellant has failed
to establish that the legal atd that was granted to him by the ICAS was insutficient to
ensure that his claims were properly presented betore this Panel or that any ot the same
difficulties would not have arisen in any other proceedings, before a dilferent forom. In
short, the principle audi alteram partem was [ully respected in his case, he had a fair
hearing and hence there was no violation of any Article 6 ECHR rights even assuming
that Article ¢ applies to domestic disciplinary proceedings of a sport’s govemning body.

As to any jurisdictional objection at stake here, the Panel refers to Article 186(2) of the
PILA: “A plea of lack of jurisdiction must be raised prior to any defense on the merits”,

Hence, the Panel needs to determine whether My, Cardoso’s objection to jurisdiction
has been raised in timine litis.

The Panel, after review of the Statement of Appeal of 14 December 2019, i.c. the first
formal step in Mr. Cardoso’s appeal, coneludes that the Appetlant did not raise in it any
objection to jurisdiction, and hence thal il is now too late for the Appellant to mount any
challenge 10 the Pancl’s jurisdiction.

The second and alternative “annulment” argument raised by the Appellant is his
“canccllation™ of the arbitration agreement by his letler of 18 February 2019, which he
claims removes the basis for the Panel’s jurisdiction.

The Panel is of the view - not itsell disputed by the Appellant - that Swiss law applics
to the question of the consent to the arbitration agreement and thal, under Swiss law, to
annul an apreement:

— the ground would be & “vice du consentement,”
the Appellant bears the burden of establishing the existence of such a defect.

To discharge that burden, the Appellant states that he was induced by UCT to helieve
that he would be granted adequate lepal aid, and that the legal aid in fact granted was 5o
inadequate as to amount to a fraud by the UCT in causing him to agreeing to submit the
presenl dispute to CAS arbitration.

The provision of legal aid for CAS proceedings is set out in gmdelines which are
published. There is no cvidence before the Panel that UCT misrepresented to the
Appellant the circumstances in which he could obtain legal aid or the amoum thercof,
let alone evidence that would support a serious allegation of fraud, If the Appellant was
in error about the legal aid he might receive for CAS proceedings, 1t was his own error.
The Panel rejecis the Appellant’s annulment argument on the basis that the “wice du
consentement’’, u necessary basis for annulment under the applicable Swiss law has not
heen established by lim,
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The Pancl therefore rejects the Appellant’s argumenl regarding the overall faimess of
the CAS proceeding and CAS rules and that it has jurisdiction over the appceal.

ADMISSIBILITY

Pursuant to Article 13.2.5.1 of the UCL ADR: “Unless otherwise specified in these rudes,
appeals under Avticle 13.2.1 and 13.2.2 from decisions made by the UCT Awti-Doping
Tribumal or TCE Disciplinary Conmission shall be filed before the CAS within 1 {one)
manth fram the day the appealing party receives novice of the decision appealed.”

The Appealed Decision was handed down on 16 November 2018, The Stalement of
Appeals as filed on 14 December 2018, i.e. within the one-month time limit cited above.
It complies with all the other requirements set forth by Article R48 of the CAS Code.
I'he Respondent did not contest the admissibility of the appeal.

The Panel therefore finds the appeal admissible.

APPLICABLE Law
Article RSB of the CAS Code provides as tollows:

“The Panel shall decide the dispte according to the applicable regulations and,
subsidiarily, to the rudes of law chosen by the parties or, in the absence of such o choice,
according 10 the law of the country in which the federarion, association or sporis-relited
bodv which has issued the challenged decision is domiciled or according to the rules of
law that the Parel deems appropriate. In the latter case, the Panel shall give reasons
Jfor tis decision.”

This provision is in line with Article 187(1) of the PILA, which, in its English
translation, states as follows: “The arbitral fribimal shall rule according fo the rules of
law chosen by the parties or, in the absence of such choice, according to the faw with
which the aclion is mast closely connected.”

Based on the above and considering that the UCl ADT, i.c. the sports-related body
which issued the Appealed Decision within the meaning of Article R58 of the CAS
(ode, has applied the UCI ADR in adjudicating the present easc, the Panel will decide
this dispule in accordance with the UCT ADR. To the extent necessary, the Panel will
subsidiarity apply Swiss law, the law of the country in which the UCI is domiciled.

YERITS
The Panel will commence by siating the Relevant Articles of the UCT ADR at stake and

the applicable stundards (A.) and will subsequently convey its Analysis in the present
case (R.}.
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Relevant Articles of the CCI ADR af stake and applicable standards
Article 3.1 of the UCI ATXR expressly states that:

“The [T shafl have the burden of establishing that an ami-doping rule violarion has
accurred. The standard of proof shall be whether the UCI has established an anti-
doping rule violation 1o the comfortable satisfaction of the hearing panel, hearing in
mind the seriousness of the allegation which is made. This standard of proof in all cases
is greafer than a mere batance of prebabilily but less than proof beyond a reasonable
doubt. Where these Anti-Doping Rules place the burden of proaf upon the Rider or other
Person alleged to have committed an anti-doping rule violation (o rebwt a presumption
or extablish specified facis or circumstances, the standavd of proaf shatl be by a balance
of probabitily”

Accordingly, the UCI bears the burden of proving the ADRYV. In this respect, Articles
2.1 of the UCI ADR set out what is required in ferms of proving an ADRV ol
“Presence™

“2.1 Presence of a Prohibited Substance or ifs Meiabolifes or Mavkers in an Athlere s
S

241 Ii is each Athlete’s personal duty fo enswure that o Prohibired Substance enters
his or her body. Athletes are responsible for any Prohibited Substance or its Mefaholites
or Markers found 1o be present in their Samples. Accordingly, it is not necessary that
intent, Fault, negligence or knowing Use on the Athlete s part he demonstrated in order
ter esiablish an anti-doping rule violation under Article 2.1,

2.1.2 Sufficient proof of an anti-doping rule violation wnder Article 2.1 is established by
any of the fotlowing. presence of a Prohibited Substunce or its Metahofites or Markers
in the Athlete’s A Sample where the Athlete waives analysis of the B Sample and the B
Sampie is not analyzed; or, where the Athlete's B Sample is analyzed and the analysis
of the Athlete's B Sample confirms the presence of the Frohibited Subsiance or ity
Metabolfres or Markers found in the Athiete's A Sample; or, where the Afhlete’s B
Sample is split into two boitles and the analysis of the second botile confirms the
presence of the Prohibited Substance or its Metabolites or Murkers found in fhe fivst
hottle.

2.1.3 Excepting those subsiances for which a quantitative threshold is specifically
identified in the prohibited List, the presence of any quundity of a Prohibited Substance
ar iis Metaholites or Markers in an Athlete s Semple shall constitute an anti-doping ride
violation,

214 As an exception to the general rule of Article 2.1, the Prohibited List or
International Standards muay establish special criteria for the evaluation of Frohibited
Substances that can alse be produced endogenoush?”
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In this respect also Article 2.2 of UCT ADR sels oul what is required m terms ol proving
an ADRV ol “Use™

“2.2.1 It is each Athdete's personal duty (o ensure that no Prohibited Substance enrers
his or her body and that no Prohibited Method s used. Accardingly, it is nof necessary
that intent, Foult, negligence or fmowing Use on the Athiete’s pari be demonstrafed in
order to esfablish an anti-doping rule violation for Use of a Prohibited Substance or
Prohibited Method.

2.2 2 The success or failure of the Use or Aftempted Use of a Prohibited Substance or
Prohibited Method is not material. Ir is sufficient that the Frohibited Substance or
Prohibited Method was Used or ditempied to be used for an anii-doping rule violation
ta be commiifed.”

The comment Lo Article 2.2 of UCT ADR expressly states that:

“Jt has always been the case that Use or Arfempred Use of a Prohibited Substance or
Prohibited Method may be established by any reliable means. As noted in the Comment
to Article 3.2, wwiike the proof required fo establish an anti-doping rule violation under
Articte 2.1, Use or Attempted Use may also be established by other relinble means such
as admissions by the Rider, withess statements, docimeniary evidence, conclusions
drawn from longitudingl profiiing, inchuding dafu coliected as part of the Rider
Biological Passport, or other analytical informuation which does not otherwise satisfy
all the requirements o establish “Presence” of ¢ Prohibited Substance under Article
2.{. For example, Use may be established based upon_reliable analytical dota from
the analysis of an A Smnple (without confirmation from an analysis af @ B Sample}
oy from the analysis of a B Sumple alone where the Anti-Doping Organization provides
a satisfactory explanafion for the luck of confirmation in the other Semple”™
femphasis added)

Article 3.2 provides that “Facts related to anti-doping rule violalions may be
established by any reffable means, including admissions.” The comments of this Article
provide:

“fComment to Article 3.2: For example, the UCT may establish an ami-doping rule
violation wnder drticle 2.2 based on the Rider’'s admissions, the credible tesiimony of
third Persons, reliable documentary evidence, reliable analytical data fronr either un 4
or B Sumple as provided in the Conunents to Article 2.2, or conclusions dravn from the
profife of a series of the Rider’s blood or urine Samples, such as dova from the Arhlere
Biolagical Passport. [

The Appellant did not disputc that these articles were the articles applicable (o his case,
but rather, as appears below, their interpretation and whether pursuant to their correct
interpretation, the UCT has established an ADRY to the comfortable satisfaction of the
Panel, on the facis of the casc.

Analysis of the Manek

The Panel must delermine whether the UCI has cstablished that the Appcllant
commilied an ADRVY within the meaning of Articles 2.1 or 2.2 of the UCI ADR. The
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Parties’ respective positions including m their post hearing bricfs have been sel out
above in detail supra at §109-160 and 161-228.

In short, the Appellant’s posiiion is that an ADRY on the basis of the analysis of urinc
is exclusively governed by Article 2.1 of the UCT ADR, which concerns the presence of
a Prohibited Substance in an athlete’s sample and that, on the Iacls ol the case, the
condilions set forth in Article.2.] o conclude to an ADRY are not satisfied. The
Appetlani also denies that the requirements of Article 2.2 UCI ADR (even if applicable,
gund non) are mel.

The Respondent’s position is that the UCI ADR expressly provides for an ADRVY tor
use, which is based solely on the analytical data of the amalysis of the A-samplc
governed by Article 2.2 of the UCI ADR, and that, on the facts of the case, Article 2.2
15 salished.

1. Shall the ADRV be analyzed under Article 2.1 or 2.2 of UCTADR?

At the outset, the Pancl notes that (1) the UCI ADR arc derived from the WADC so that
CAS jurisprudence on the WADC or other decisions also derived therefrom are
relevant; (i1) both instruments differentiate, deliberately, between presence cases and
use cases in their provisions {(see CAS 2015/A/4059 §99-102) and (iii} while not
infrequently responsible bodics may bring charges of an ADRY under bolh provisions,
it does not follow that a charge cannot be mude pood vader ane, but not the other.

The Pancl cancludes, afler review of the Respondent’s Answer that was confirmed at
the hearing and in post hearing briefs, that UCT has unambiguonsly brought a casc for
Use but not a Presence case. It follows, in the Pancl's view, that the Appellant’s
argument that “the analysis af wrine samples is conclusively regulated at Article 2.7 of
the OCT ADR” must be dismissed.

2 The Athlete s ADRY under Avricie 2.2 UCTADR

The Appellant’s threshold argument is that the absence of conlinnation of the presence
of a prohibitcd substance in the A-sample by analysis of the B-sample itself cisqualifics
reliance on the analysis of the A-sample alone, The argument 1s founded on what is
asserled to be the mandatory provisions of the ISL, which, according to the Appellant,
provide that the absence of conflirmation of the A-sample by the B-sumple invalidates
the entire test of the Athlete’s samples, botll A and B.

If that argument were correct, it would be dispositive in favour of the Appellant. The
Majorily of the Panel, however, rejects the Appellant’s argument for the reasons set out
below,

The Majority of the Panel prefers to start its discussion by considering the provisions of
the WADC, as transposed into the UCT ADR in strictly identical terms, before turning
to the provisions of the IST.. For that purpose it makes the following points.

a) [irst, there is no indication in the language of Article 2.2 of the UCI ADR that
confirmation of the prescnee of a prohibited substance in the A sample by analysis
of the B-sample is essential in & charge of ‘Use’ rather than of ‘Presence” where, the
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Panel recognizes, the express position in Article 2,1 of the UCI ADR is that such
confirmation is required. The Appellant’s argument blurs the boundary between the
two distinet means (“Prosence”™ and “Use”) of establishing an ATV, Proof of such
confirmation would, of course, be sufficient proof of reliable means: won sequitir
that it 13 necessary.

Second, in the Panel’s view, that confirmation of the presence of & prehibited
subsiance in the A sample by analysis of the B sample is not required to sustain a
charge of nse is supported by the comment to Article 2.2, which, (i} indicates (hal
such a charge may be established by “any rcligble means and (ii) exprossly states
“Use may be established based upon the refiable analytical dala from the analysis
of un A Sumple” (without confirmation from an anolysis of a B Sample) or from
the analysis of a B Sample alone where the Anti-Doping Organization provides a
satisfactory explanation for the tack of confirmation in the other Sample.”
{cmphasis added).

Third, Article 24.2 provides that “The comnents annoiafing various provisions of
these Anti-Boping Rules shail be used ro interpret these Anti-Doping Ruies”; in CAS
2009/4/1912 & 1913 P.&DESG v. ISUT (§36), the Panel “observes that the nfficial
comments 1o the anti-doping rules are very valuahle interpretative fools. in the sense
thut they put forward an amhovitative explanation and an authentic construction of
the commented rules, even if they are not rules per se.” The present Panel accepts
that if there were any inconsisiency between the text of the rules itself and the
comment thereon, in principle primacy would be given to the text. However, no such
inconsisiency has been detected between the text and the comment in respect of
Article 2.2

Fourth, none of the case law cited by the Appellant is to contrary effect; thuee of the
four cases cited concern an ADRV of “Presence”, and not “Use™. In the other CAS
2015/A03977 case where an ADRV was discussed in very different [actual
circumstances under Article 2.2 of the UCI ADR the Panel observed hat at §174,
the decision noted that “While there may well be cases where analyfical evidence
which dees nol meet the criteria fo support a Presence Violation case can be an
important ingredient in establishing a Use Vielation case, there must be additional
supporfing evidence rather than mere speculation”. This dictum, albeit obiler,
supports the Majorily ol the Panel’s view that a valid B sample is not a sire gua non
ol a sustainable charge under Arlicle 2.2,

Fifth, the Appellant’s submission that UCI cannot rely upon the parenthesis in the
commentary 10 Article.2.2 Le. (“withou! confirmation from an analysis of the B
sample™) because that only applies if ne B sample had been tested and not where, as
15 indisputably the case here, the Appellant’s B-sample had been tested. The flaw
of the Appellant’s construction is that it requires reading in to the parenthesis words
which are simply not there. The provision in which the parenthesis appears is clear
hoth in its inlend and in its effect. Where the analysis of the A sample provides
reliable analytical data to establish the use, there is no need for conflimation by a B
sample assuming that the lack of confirmation is sufticicntly explained by ihe Anti
Doping Organizalion.
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The question then posed is whether, if the provisions of'the IS]. contradict the provisions
of the WADC (an issuc which the Punel will discuss later), which would take
precedence. The Appellant argues that it must be the ISL. He points to Article 6.4 of the
1JCT ADR which provides, the “Zaternational Standard for Laborarories, and related
Technical Documents, are integral part af these anti-doping rufes” and the self-
description of the 15L in its opening words as “a mandatory international standard”.
The Majority of the Punel considers that the Appellant’s arguinent biverts the hierarchy
of the two documents.

The Majority of the Pancl accepis the following description of the hierarchy of norms
in sports arbitration:

“In principle, sports federaiions can freely establish their ;wn provisions (¢f. ZEN-
RUFFINEN, Dveit du Sport, 2002, marg, no. 161, However, there are limits to this
autonomy. In particular the relevent organs when creating new rufes and regulafions
are hound by the linis imposed un them by highey ranking worms, in particwiar the
association s statutes. This follows from ithe principle of legality (“Le principe de la
tégalité impligue exigence de la conformilé oux staruts des textes réglementaires
inférienry ef des decisions des orpanes socioux”, ¢f BADDELEY M., L'associarion
sportive face au droit, Les limites de son awonomie, 1994, p. 208). According to this
principle vegulations of a lower level may complement and concretize higher ranking
provisionfsf, bui not amend nor contradict or change them. This principie is also well
establishied in CAS jarispradence (cf. CAS 2006/4/1181, no. 8.2.2; CAS 2006/4:1 125,
no. 6,18 2004/4/7%4, no. 10.4.13).77 (cmphasis added).

The introduction o the WADC itself states, infer alia,

“The Code
The code iv the fimdamental and wriversal docisment upon which the World Anfi-
Doping Program in sport is based.

Thie Waorld Anti-Doping Program

The World Anti-Doping Program encompasses aff of the elements needed in order 1o
ensure optimal harmonization and best praciice in imternafional and national anti-
doping programs.

The main elemenis are.

Level I The Cade

Level 2: International Standards

Level 3. Models of Best Practice and Guidalines” (emphasis in original)

The Majority of the Panel therefore concludes that the WADC is the primary, the ISL
the secondary document, and thal to allow any provision of the latter to trump a
provision of the former would be impermissibly to atlow the tail 1o wag the dog,
Furthermore, if possible, the provisions of each should be read in harmony. While the
UCT ADR did not restate this hierarchy, the Pancl deems it sufficient that the UCL ADR
refers in its “Mnirodwction and Scope™ to the WADC (Preface A) and fo the World Anti-
Doping Program {Section E entitled “Documents adopted by the TC in connection with
these anti-doping rules™) 1o consider that the above hierarchy of norms is incorporated
and must be respected when interpreting the UCL ADR,
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Finally, the Majority of the Panel sees force in UCT's argument that the iSL is designed
to regulale the relationship of WADA und its laboratories rather than of — in a cycling
case - the UCL amel its riders (see Part | Article 1.0 of the 2016 Fdition so describing its
“main purpose”), thereby reinforcing the need for complying with the intended
prevalence of certain norms over others,

The Majority of the Panel accepts that the IS, which the UCI has adopted (see Part 14
of the UCI Cyeling Regulations), is not a model of clarity bul, for reasons which it sets
out helow, cannot find that 1t assists the Appellant’s case,

Article 5.2.4.3.2.3 ol the ISL on which the Appellant relies contains the sentence “if the
B-Sample confirmation proves negative, the entive fest shail be considered negative”.
The Appellant submils, as noled above, that the reference to the “entire test” (hereinafter
referred to as the “key phrase™) is a reference to the test ol both samples. In the Panel™s
view, lo evaluate that submission, it is necessary to consider the terms and the context
in which the key phrase occurs. 1 sets this out (so far as matenal) below.

“5.2.4.2 Urine Initial fesitng Procedure

The Initicd Testing Procedure(s) shall be documented, ax part of the Sample (or Scomple
batch) record, each time it is conducted {..f

5.2.4.2.1 Unless otherwise appraved by WADA affer consultation with a Testing
Authority, the Initicl Testing Procedurefs) shall be capable of defecting the
Prohibited Substance(s) or Metaboliters) of Prohibited Substance(s), or Marker{s}
of the Use of a Prohibited Subsiance or Prohibited Method for all substances
covered by the Prohibited Lisi jor which there is a method that is Fit-for-purpose,

[

5.2.4.2.2 The Inftial Testing Procedure shall be performed with a Fit-for-purpose
method for the Prohibited Subsiance or Prohibifed Methad [ f

5.2.4 2.5 Irregularitios in the Initial Testing Procedire(s) shall nof invalidate an
Adverse Analytical Finding when the Confirmation FProcedure adequalely
comipensates for such irregularities. [ ]

3.2.4.3 Lvine Confirmation Procedure

Confirmation Procedures shall be documenied, as part of the Sawnple (or Sample batch)
record The objective of the Confirmation Procedure is to aecwmidate additional
information to support the reporting of on Adverse Andgivtical Finding. The
Confirmation Procedure shail have equal or greater selectivity than the Initial Testing
Procedire.

3.24.3 1 74" Sample Confirmation

5.2.4.3 1.1 A Presumpiive Adverse Analytical Finding from an Initial Testing
Procedure of a Prohibited Substance, Metabolite(s) of a Prohibited Substance,
or Murker(s) of the Use of a Prohibited Substance or Prohibited Method shall
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he confirmed with an “A" Confirmajion Procedure wsing em additional
Affquot(s) taken from the original “A" Sample. [}

5.24.3 1.4 The Laboratory shall have a policy fo define those cireumstances
where the Confirmaiion Procedure for an “A” Sample may be repeated fe.g.,
hatch quality control failure) and the firsi fest result shall be nullified. Kach
repeat confirmation shall be documented and be performed on o new dfiquor
of the “A” Sample and new guality control samples. {...f

5.2.4.3.2 "B Sampie Cenfirmation

5.2.43.21 The “B" Sample analysis should occur as soon as possible and
should take place no later than seven working days stariing the first working
day foltowing notification of an “A” Sample Adverse Analvtical Finding by the
Lahoratory, unless the Laboraiovy is informed thar the Athlete has waived
histher right to the “B” confirmarion analvsis and therefore accepts the
Sindings of the "4" confirmation analysis.

524322 The "B” Sumple confirmation shall be performed in the same
Laboratory ay the A" Sample confirmation.

5.2.4.3.2.3 Ifthe "B~ Sampfe confirmaiion proves negaiive, the enfire fest shall
he considered negative. {f

5.2.4.3.2.10 Ifthe “B” Sample confirmation proves negative, the Sample shali
be comsidered negative and the Testing Authority, WADA and the International
Federation notified of the new analvticad finding.” (emphasis in original)

At the outset regarding the language of the relevant sections 5.2.4.3 2.3 and 52,432,110,
the Majority ot the Panel highlights that, as rightfully raised by the Respondent, the [S1.
requires the B sample test io be “negative”, whereas, in the present case, the analysis of
the B sample resulted into an “alypical fnding.”

This in itsell could sulfice to discard the application of the above cited provisions ol the
ISI. in the present circumstanccs,

The Pancl however also tuins 1o the other explanalions advanced by the Parties to
interpret the consequence ol a negative B sarple confirmation.

1JC1 submits here that the confirmation procedure is only relevant to a “Presence’ casc
and therefore that the “cntire test” sentence has no application (o a “Use” case. The
suggestion takes some colour from Aricle 3.2.4.3.2.1 which does appear, in Iis
reference o an athlete waiving his‘her right 1o a B sample confirmation analysis, to
focus on a “Presence” case rather than a ¥Use” case.

The Panel recognizes the force of the submission that the key phrase refers to the sample
provided by the Appetlant before its division into *A’ and *B® samples {sec Article
52.4.3 above which uses the word sample in that sense). However, according to the
Majority of the Panel, another plausible reading is that the “key phrasc™ reicrs to the
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initial and confirmation test of the B sample alone. This reading takes colour from the
{ollowing facts:

@) For urine samples, the test of cach of the A sample and B sample appears to be
composed of iwo stages: an “Initial Testing Procedurc”, followed by =&
“Confirmation Procedure™ (Articic 5.2.4.3).

b) The A sample and B sample are thercaficr separately deabt with.

¢) The referenee to the “entire test” (singular) in Article 5.2.4.3.2.3, is located under
the rubric of the confirmation procedure for the I3 sample; accordingly, as a simple
matter of language, the “entire test” sentence more naturally relers to the test
(singulat} of the B sample alone (which includes an initial testimg and & confirmation
testing) rather than to the tests (plural) of the A sample and the B sample taken
together.

d) Article.5.2.4.3.2.3 does not expressly refer to the A sample at all.

g} A similar distinction is drawn in relation o the conflirmation proeedure for the A
sample al 5.2.4.3.1.4, which clearly reters to the A sample only, and not to the B
sample at all.

The Panel next turns to Article 5.2.4.3.2.10 of the [SL which provides “If the "B" Sample
confirmation proves negative, the Sample shull be consideved negative und the Testing
Authority and the Testing Authority, WADA and the International Federation notified
aof the new analyfical finding”, Again the Panel recopnizes the force of the submission
thal the sample rcfors to the sample provided by the Appellant before 1ts division into
‘A’ and ‘B’ samples. However again, according to the Majority of the Panel, there is a
plausible reading that the “entire test™ only concerns the B sample. The sample referred
to in the substantive part of the Article, is presumptively the B samplc reterred to in the
introductory provision and this refors to the second test performed on this sumple.

While rccognizing that there is — to put it at its lowest — u serious ambiguity in those
two articles, the Panel accordingly determined to turn to others sources and
considerations of harmeny as well as of hierarchy of norms to ensure that the
interpretation of these terms reconciles Article 2.2 of the WADC (read with iis
commentary) and Article 5.2.4,3.2.3 of the ISL., not least because the [SL itsell provides
“The following articles of the Code directly address the JSL” setting out, inter alia,
Article 2.2 togeither with the comment thereon. Article 2.2 and the comment thereon are
therefore expressly incorporated in the IST.. Such harmonizing construction is available,
as ¢xplained above (see above at §283).

The Pancl accepts that the WADA Athleic Reference Guide to the WADC 2015 in,
Appendices, page 26, provides that “if the B-Sample does not confirm the analysis of
the A-Sample, no further action will be taken and of course, any Provisional Suspension
will be lifted”.

As 1o 1his, the Panel makes four points:

a) The Guide itself states that “The World Anti-Doping Code sets ot rules that you, as
an athlete, must follow. The point of this guide is to help you undersiand the rufes.
This document is merely a gitide. It is no substiture for the language of the Code. To
emphasize: the language of the Code is always the primury source. This guide is
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thus provided purely for the pwrpose of understanding ond is in no way « binding
fegal document”™, il thus has no legal standing as am inlerpretative instrument of the
WADC,

b} The provision is (rightly or wrongly) as to what will happen, in the circumstances
described, not what must happen;

¢) The provision can sensibly be read as referring to a “Presence” case, and not to a
“se™ case,

4 I, however, it is imtended to interprel the Code and (o apply to a *Use” case, distinct
from a *Presence” case, it is, in the Panel's respectful view, wrong.

The Pancl accepts that several German authors appear 1o prefer the Appellant’s
atgument (Adolphsen/ Nolte/ Lehnery Gerlinger, Sportrechi in der Praxis 2018, Sports
law in practice 2018, §1546; Sportrecht in der Praxis, Sports law in practice, page 374,
praviding that “The resuit of the B-Sample displaces the result of the A-Sample. The
opposite result of the A-Sampie thus loses ifs relevanee™; also Rijssner, Die Bedeutung
der B-Drobe filr den Nachweis cines Dopingvergehens, Sport und Recht 272009, S, 53,
55; The sipnificance of the B sample for the proof of a doping rule violation, Sport and
Law 2/2009, pp. 33, 54; RessnerSpuRi 2/2009, page 53-53 stating thal *4 negative B-
Sample eliminates the result of the A-Swmple’). These authors consider that the B
sample is the binding final evidence that can eliminate the suspicion and the conditional
prohative vatue ol a positive A sample.

As to this, the Majority ol the IPanel recalls that (i} the views of commentators have of
themsclves no legal force, although their arouments always demand consideration and
{ii) these commentators have adopled an approach based on a negative B sample, which
is different from an inconclusive B sample, with which the present case is coneerncd.

The Panel has also borne in mind the contra proferentem rule which would resolve an
ambiguity in the regulations i.c. the ISL. to the benelit of the athlete agamst the UCL 1E
it had 1o construe Article 5.2.4.3.2.3 in isolation, the Panel could have accepted the
Appellant’s interpretation, but this principle remains to be interpreted in Mght of the
norms and their hierarchy between the WADC (UICT ADR) and ISL, as opposed to using
for reading provisions in isolation.

The Panel appreciates the force of the contention that, to construe the analysis of the A
samyple as never giving rise to more than a suspicion, either to be upgraded to proof or
eliminaied depending on the resuli of the B sample, better respects the rights of the
athlete. [t accepts that the A sample is necessarily analysed without his or ber oversight,
whereas the athlete and/or hisfher representative shall be authorized 1o attend the “B”
confirmalion (Article 5.2.4.3.2.6 of the ISL).

Hawever, the choice made by the drafters of the WADC, iransposed into the UCT ADR,
was different, The languape of Article 2.2 of the UCT ADK puils in a ditferent direction;
which is that an ADRY is established as long as, in addition 1o the analysis of the A
sample, therc is sufficiently cogent evidence of whatever kind {for example, analytical
data, or athlete admission} to support the ADRV, It the Majority of the Pancl’s view,
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those who drafted the WADC made a policy choice by finding ADRV noi only in
“Presence’” cases but also in “Use” cases with a distinct standard of prool. The 1'anel
itself musi respect these choices, as it is an adjudicative, not a legislative body.

The Panel notes that where only a “Usc™ case can be advanced, the UC] has to prove
both that: (a) the A sample positive result is reliable; and (b) there is a satisfactory
explanation fot the lack of confirmation in the B sample and {c) on both issues to the
standard of “comforiable satisfaciion”, as per Article 3.1 of the TJICI ADR.

In the view of the Majority of the Panel, the need for the UCI to satisfy those tests
adequately protects persons in the Appellant’s position, who will always have the
opportunity of a hearing in which he can challenge the Respondent’s case. This is all
the move true that the ISL norm itself will requive a stricter threshold to discard the A
sample that is that the B sample must be negative.

Finally, the Panel accepts that there have been cases, such as that of the middle distance
runner Bernard Lagat against whom no sclion was laken where an adverse A sample
was not confirmed by an adverse B sample. Towever, the Majority of the Panel notes
that the B sample was aciually negative, not atypical, as per the present casc, and thaf it
was the choice of a regulator not to bring charges in such circumstances so that this
decision docs not create any legal precedent.

The real question before the Panel on the present appeal is theretore whether the “Use™
charge can be upheld “based upon reliable analviical finding dara from the canalysis of
arr A Sumple (without confivination from an analysis of o B sample)”.

As underscored by the Respondent at §80-83 of their answers to the Panel’s questions
dated 11 June 2020, Marjolaine Viret put forward that a negative finding (or rather
unconfirmed AAF) in an athlete’s B sample does net, In principle, prohibit an Anfi-
Doping Organisation from proceeding with an assertion of a Use ADRY:

“The idea of “conflrmation” reflects the purpose of the B Sample analysis (o
show thal the A Sample vesults were scientifically corveet. It daes noi, however,
explain exactly what it takes for a comfirmation to be recognised as such.

[..]

A clear case of non-confirmmion is given where the B Sample s reported
negative, in the sense thal no Prohibited Substance, and no indication of a
Prahihited Method, is detecied. The consequence is that no offence can be
prosecifed umder Art. 2.1, Proceedings might still be initicted under Ari. 2.2 for
Use of @ Prohibited Substance or Method, though establishing an anti-doping
rule violation despife a negative B Sample may prove o rother difficulf
enjerprise.”

Thus, in the view of the Majority of the Panel, Ms. Virel’s analysis supporis the
possibility in law of using un A sample alone for the purposes of Arlicle 2.2.

However, the Panel considers that this guestion is essentially a matter of expertt
evidence, which has been carcfully assessed by the Pancl below. Generally, the Majority
of the Panel lound the Respondent’s experts more persuasive than those of the
Appellant, who appeared to ho sceptical about the peneralty accepted methodology used
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to identify exogenous FPO which was a matter beyond the scope ol the Panel’s
deliberations,

1. Analysis ol the A-sample

The analysis of the Appellani’s A sample showced the presence ol the Prohibited
Substance thEPO (and this was confirmed in the First and Second Seibersdorl
Dpinions).

The Appellant has challenged the reliability of this analysis. Taking the Appellant’s
explanations in the order in which they are set out above in the summary ol his positions,
thc Pancl tinds that:

a) the chronic alcohol consumption scenaric was unsupported by any convincing
evidence that the Appellant, a professional cyclist, unlikely for that very reason to
indulge in such excessive drinking, actually did so; the abscnee of any excessive
consumplion of alcohol was also clearly confirmed at the hearing by the Appellant
himself, who unambigucusly stated that: “About alcohol, it afways depends from the
cudture of the person [...] if you are American, i you are Porfugwese [...] for
example in my case drinking wine during dinner is pretoy novmal [...] my faiher and
my grandfather have grapes and [ ... in Sepiember we collecied the grape fo make
wine and [ remember since { way o kid that for brealdast we ate meat and drank
wine [...] F was seven years old or ciwht or nine, This is about culture and [ mean,
afcohol is nof an illegal substance [...] but in 2017 I drank less than before much
less, Fmean, I stil] dvink when { am ut home I always drink wine”

b) the alleged glycosylation disorder scenario lacked any factual basis, distinct from
theorelical support, since there was no evidence in the record that the Appellant had
any such disorder as might have led to endogenous production of the EP(y

g) the “accidental” swap scenario was speculative, and again unsupported by anything
concrete to support a suspicion of manipulation during the doping contro] ov
thereafter by or in the Laboratory; morcover, the Panel recalls that the Respondent
was cntitled to rely on the presumption of Article 3.2.2 of the UCI ADR [i.e. that
the Laboratory conducted sample analysis and custodial procedures in accordance
with the International Standard for Laboratorics], and notes that 1t was for the
Appellant to rcbut this presumption, which he has falled to do. Finally the Panel
notes that there were means available to the Appellant, such as DNA analysis, (o
suppori its swapping theory bul thai the Appellant did not explore this aption.

d) The lack of confirmation from the blood sample was convincingly discarded in
particular, the Second Seibersdorf Opinion, stating that the negative analysis of the
Appellant’s scrum sample does not impact upon the reliahility of the presence of
rhEPCY in his urine. The Second Seibersdorf Opinion explained that the reason why
the athlete’s blood sample did not tesl positive for recombinant FPO can he {raced
in the fact that these substances leave the blood stream earlier but stay detectable in
urine: “Uirine is considered a reservoir, where excreted substances are collected titl
urine delivery (micturition). Consequently substances which have left the blood
stream via renal elinmtination are derectable in the urine sample, bul might no longer
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he detectable in the corvesponding blood/serumiplasma samples, even if these
samples are laken of the same time. An indication of the low concentration of rec,
FPO in wrine is the fow infensity of the rec. EPQ band in comparison to the
endogenous band This does not unequivocally prove the final step of elimination,
but is compatible with this assumption™

Overall, the Panel was of the view that the Appellant’s cxperts did not seriouvsly
challenge the presence of thEPC but rather attempled to provide explanalions for the
AAF, none of which convinced the Pancl.

ii. Analysis ol the B-sample

Regarding the B-sample of the Appellant, the Internal Assessment (as well as the Fivst
and Second Seibersdorf Opinions) explained the lack of confirmation of the AAF in the
Rider’s B-sample.

According to the Internal Assessment, immunopurification and/or degradation of LF'O
are highly likely reasons for the inconsistence in the analytical result of the two samplcs:

“Creneral Conclusion

Observed difference berween ihe vesults obiained from confirmation procedure of the
eryihropoiesis siimulating agents (ESAs) in A- and B-sample 4121328 can be focused
on the ohserved presence (A-sample) and absence (B-sample) of the characierisiic
smear, which is expected from rEPQ. 4 single band is clearly visible with a migration
siightly above the endogenous PO band in A- and B-sample 4121328, but us ihe B-
sample 4121328 is missing the characteristic smear expected from recombinant EPO
this evidence hav been lost in this B analysis that can only be interpreted as doub(iul
but not conclusive.,

[...] we can conctude that an appropriaie and up-to-daie SAR-PAGE method hos been
upplied to the analysis of A- and B-sampie 4121328, The laboratory staff imvolved in
the analysis is competent, the described procedures have been followed. and correct
samples have been analyzed The overdll acceptable performance is verifted by (he
evaluation of the quality conirol samples (positive and negafive) of each anabptical
beteh, and there is no reason io assume that the difference beiween analysis resully
could result from technical mistakes, sample mismatch, or nop-conformities i
analytical process.

Regarding performance of the specific analyticel batch, immunopurification was
identified ax the highest risk for the repeatability of the method Incomplete yield could
theoretically resull into to the partial loss of EPQ-isoforms in the purification and
consequently, (0 lower amount of EPQ in the pel (ie decreased sensitiviry of the
method) Enzyme activity andfor physical properties {e.g. high salt conrent) of the
sample were also targeted as potential faciors which could result in the degradation of
the EPC-isoforms, and lead to minor differences between samples. Taking into accousil
the SG- and pH properiies of the A- and B-sample 4121328, high 8G value may refer fo
an excess af salts, and alkaline pH to potential microbial activity.
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It is vur currens opinion thai inmunopurification and/or degradeation of KPO are highty
tikely phenomena as o sowrce of the inconsisience in analytical result between A- and
Bosample 41213287

The First Scibersdorf Opinion observed thal “For the confirmation of the B-sample, the
same amannt was used as for the A sample (15 ml) and also two negative controls were
placed next to the athlete s sample. While both negative controls were clearly negative
and the positive control clearly positive, the smear above the athlele’s samiple
disappeared, It is clearly visible that the overall band infensity fs drasiically reduced
compared io the 4 sample, despite an exposure fime of 120 sec was used. Most likely
titts decrease can be attributed (o the relatively hich pif of the sample and enzymatic
activity, which promoted degradaiion of the EFO comained in the athfeie s sample
including the smear above the band. " {Frmphasis added.)

The Second Scibersdorf Opinion confirmed the above findings and the Laboratory
further explained that the lack of confirmation of the AAF in the Ridet’s B-samplc is
due ta degradation of the 'PO in the B-sample:

This holds for the recombinant as well as the endogenous part of the EPC band. Due to
the fact that in the A-sample the endogenous form appears 1o be much more abundamt
than the recombinant one, a desradation of the total EPO content will most Hikely lead
to a disappearance of the recombinant part, while the endogenous part is still visible.

Two fuctors consifiule evident indicaiors of a degradation of the EP() content in the D
sample.

- The drastic decrease of the signal intensity of the EPC band v the B-sample gel image,
although the exposire fime of the B-sumple gel image was increased from 40 sec to 120
sec compared to the A-sample gel image. Higher band infensity would have been
gxpecied by wsing a longer exposure iime.

- The elevated nH, typically found e.g. by microbiai activity, |. ), microbial activity
iypically causes degradation.

[..]

In the present case |...), based on the documeniation and evidence thai we have
reviewed degradmtion constitutes a satisfactory explanation for the tack of confirmation
it the B sample.”

The Panel also traversed the particular arguments raised by the Appellant regarding the
B-sample. Specifically, the Panel notes that:

a) the “microbial activity scenario”™ was discussed by Dr Gmeiner in his oral lestimony
who said, and the Panel aceepts, that “One of the muost probabie reasons for the
difference between the Iwo is the fact thar the B sample has to be stored and frozen
and thai can caused a decrease on the concentration” rather than that it was the
product of exposure to heat; in any cvent, even if the alleged degradalion of the B
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[

sample in some way resulled from delay in its analysis, the Panel is unable to see
how UCT [was] to blame, considering that it had already proposed two altemative
{earlier’ dates than the later one chosen, albeit explicably, by ihe Appellant;

h) us to the “contlict of interest defence™: this grounds, if sustainable, would have to
affect every report and opinion of the Laboratory staff relied upon by UCT and,
according to the Appellant, all subsequent reports from other experts asked to
confirm the Lausannc laboratory finding This would certainly affect ihe way all
WATDHA accredited laboratories operate; (hal grave consideration apart, which is not
sustained by any evidence from the Appellant applicable to his case but solely in
relation to the unrelated premature destruction of Russian samples by the
Lahoratory, the Panel did not detect any cvidence that the Laboratory distarted the
results of the samples of an anonymous athlete or otherwise wished to act other than
in a proper professional manmer, which, the Panel repeats, the WADC and its
derivatives assumes it will have done. Moreover, during the hearing, nothing
prompted the Panel to suspect that the Laboratory staff would act or had acted in an
unethical manner; to the contrary, the lestimony of the director ol the laboratory,
Ms. Kuuranne, was found highly credible by the Panel; this final fealure, together
with lhe absence of any countervailing evidence, suffices for the Panel to exclude
this “conflicl of interest” argument.

For all the above reasons he Panel concludes thal the Respondent has established the
existence of an ADRYV under Articte 2.2 of the UCT ADR based on the reliable analytical
data from the A sample of the Appellant and the UCI experts’ evidence to the
comfortable satisfaction of the Panel.

In light of this conclusion, the Panel does not need to turn either, whether as a matter of
jurisdiction or of the merits, 1o the question of the damages sought by the Appellant,
which has hecome maot.

ni. Sanction

The Apvellant has not established that the ADRV, as found by the Panel, was not
intentional, therefore the presumptive sanction must be four years pursuant Lo Article
10210 of the LCL ADR.

While the debates have heavily focused on the reliability of the A and B samples, the
Panel notes that the Appellant has not established, or even sought to establish, the source
of the prohibited substanee, Le. how the thEPO substance has entered his body.

Accordingly, his sanction eould not be reduced on the basis of *No Fauolt or Negligenee™
or “No Significant Faul or Negligence,” which was in any event nol argued by bim.

Regarding the financial conseguences of the ADRY, Axticle 10.10.1.1 of the UCI ADR
provides thal the imposed fine could be reduced:

“Bearing in mind the seriousness of the offence, the guantum of the fine may be reduced
where the circumstances so fustify, including:

I Nature of anti-doping rule viofation and circumsiances giving rise fo ¥;

2. Timing of the commissian of the anti-doping rule violation;
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3. Rider ar other Person's financial situation,

4. Cost of fiving in the Rider or other Person’s place of vesidence;

3. Rider or other Person’s Cooperation duving the procecdings andlor substantial
assisiance pas er article 10617,

In the present casc, the Panel assesses that the fine ordercd in the Appealed Decision
failed to take into consideration the financial situation of the Appelland, resulling from
his provisional suspension and accordingly reduces it by 50%.

o518

Since the appeal is against the decision of an international federation in a disciplinary
matter, the relevant rule in the CAS Code is Arficle R65, which provides:

“R65.1 This Ariicle RGOS gpplies to appeals against decisions which are exclusively of
a disciplinary nature and which are rendered by an international federation
or sports-hody. [..f

R65.2  R635.2 Subject to Articles R63.2, para. 2 and R635.4, the proceedingy shall be
free. The fees and cosis of the arbitrators, calewdated in gccordance with the
(4S5 fee scale, together with the costs of CAS are borne by CAS [..]

R65.3  Each purty shall pay for the cosis of its ewn wilnesses, experts and
interpreters. in the arbitral award and without any specific request fronm the
prties, the Panel has discretion Lo grant the prevailing party a confribuiion
towards s legal fees and other expenses fncwrred in cannection wiih the
proceedings and, in particular, the costs of witnesses and inferprefers. When
granfing such contribution, the Panel shall fake into account the complexity
and the onicome of the proceedings, ay well as the conduct and financial
resources of the parties.”.

Since the present appeal is lodged against a decision of an exclusively disciplinary
nature rendercd by an internationat federation, no costs are payable to CAS by the
Parties bevond the Court Office fee of CHF 1,000 paid by the Appeltiant with the filing
of his Stalement of Appeal, which is in any event retained by CAS.

The Panel further notes that the Appellant has not advanced any argument as to the
allocation of costs; the Respondent requested thal the Appellant be ordered to pay “a
confribution towards the UCEs legal foes and other expenses”™.

Although the Appellant has failed on every major point at issue, his main and novel
points on the merits required carcful consideration, There is moreover a marked
disparity between his resources and those of the UCT. In light of the foregoing, the Panel
will order that ihe Appellant and the Respondent shall each bear their own costs.
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ON THESE GROUNDS

The Court of Arbitration for Sports rules that:

1 The Panel has jurisdiction to hear the appeal filed by Mr. André Cardoso on
14 December 2019,

2, The appeal filed by Mr. André Cardoso against the decision rendered by the UCI Anti-
Doping Tribunal on 15 November 2018 is partially granted.

3. The fine imposed on Mr. André Cardoso in the decision rendered by the UCI Anti-
Doping Tribunal on 15 November 2018 is reduced to EUR 26,000; the decision rendered
by the UCI Anti-Doping Tribunal on 15 November 2018 is confirmed in all other

respects.

4. The award is pronounced without costs, except for the Court Office fee of CHF 1000
(one thousand Swiss Francs) paid by Mr, André Cardoso, which is retained by the CAS.

5. Fach Party will bear their own costs incurred in connection with these arbitration
proceedings.

6. All other motions or prayers for relief are dismissed.

Seat of Arbitration: Lausanne, Switzerland.

Date: 10 February 2021
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